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IN THE 


United States Court of Appeals 

foe the District of Columbia 


April Term, 1942. 


Nos. 8069-8070. 


Edgar M. Campion and John T. Stoneburner, Appellants 


v. 

Brooks Transportation Company, Inc., appellee 


Appeals from the District Court of the United Stales 
for the District of Columbia 


BRIEF FOR APPELLANTS. 


Jurisdictional Statement. 

The jurisdiction of the District Court is found in Sec¬ 
tion 41, Title 18, D. C. Code; and the jurisdiction of this 
court in Section 26, Title 18, of the D. C. Code. 

Statement of Case. 

On February 8, 1939, at about 8:30 o ’clock P. M., a Ply¬ 
mouth sedan automobile, in which appellants Campion 




2 


and Stoneburner were passengers, which had been moving 
along New York Avenue into Washington, came to a stop 
at the intersection of Florida Avenue in obedience to a 
red traffic signal. While standing in that position the said 
automobile was struck on its left rear with great force by 
a truck belonging to the appellee, the Brooks Transporta¬ 
tion Company. The impact partially demolished the auto¬ 
mobile and forced it to a position on Florida Avenue south 
of the street car tracks, and the truck finally came to a 
stop against a tree on the south side of Florida Avenue. 
Appellants and other passengers in the Plymouth sedan 
were injured. 

There were eight men in the Plymouth sedan. Howard 
S. Slater, Jr., the driver, was on the left side of the front 
seat (Tr. 361), appellant Stoneburner on his right (Tr. 68); 
there were three men on the middle seat (Tr. 361); and 
on the rear seat were R. Gordon Beam on the left, J. R. 
Quinn in the center, and appellant Campion on the right 
(Tr. 8). 

The point where the Plymouth sedan was struck was at 
the bottom of a steep grade on New York Avenue, which 
grade extends back toward the east a distance of approxi¬ 
mately 835 feet to the top of a causeway over the railroad 
tracks, and the truck was coming westward down this 
grade when it struck the Plymouth sedan (Tr. 19, top 20). 

New York Avenue, at the point of the accident, is 50 
feet wide from curb to curb (Tr. 17), and has four traffic 
lanes, two in each direction, but is capable of accommodat¬ 
ing five cars moving in traffic abreast (Tr. 315). 

Appellee’s truck was a White Motor Company model of 
the tractor-trailer type, that is, it consisted of a tractor in 
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front and a trailer behind, the tractor having two single¬ 
tire wheels in front and two double-tire wheels in its rear, 
and the trailer having two double-tire wheels (Tr. 353). 

The over-all length of the truck was about 35 feet, the 
width of the body of the trailer 8 feet (Tr. 307, 392), the 
weight of the truck empty was, trailer about 6,600 pounds, 
tractor about 10,500 pounds, total about 17,000 pounds (Tr. 
308, 392); and its gross weight when loaded to capacity, 
that is, the weight of the truck and the load, was 35,000 
pounds (Tr. 392). I 

I 

The truck at the time of the accident was carrying a very 
heavy load of merchandise, but appellee failed to disclose 
the weight of the load, although the load itself was pre¬ 
served and also the papers and bills of lading accompany¬ 
ing the same (Appellants’ App. 38, 39, and Tr. 446, 447, 
448). 

Appellee’s truck was equipped with what are called hy¬ 
draulic booster brakes, consisting of brake shoes housed 
inside of drums encircling the axles and attached to the 
insides of the four wheels of the tractor and the two wheels 
of the trailer, which, when operated by a pedal located 
near the foot of the driver, were designed, by the pressure 
of fluid transmitted through a master cylinder (Tr. 346, 
349), to impinge the inside surface of said drums and pre¬ 
vent the wheels from revolving and thereby retard or stop 
the movement of the truck (Tr. 353, 388). 

The truck was also equipped with a hand or emergency 
brake, consisting of brake shoes housed in a drum en¬ 
circling and attached to the drive shaft back of the trans¬ 
mission, which, when operated by a lever drawn back by 
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the hand of the driver, were designed, through mechanical 
force transmitted by the movement of the hand lever, to 
impinge the interior of said drum and prevent its rotation 
and the rotation of the drive shaft to which it was attached, 
and consequently to prevent the rotation of the rear axle 
of the tractor and the two wheels to which it was attached, 
and by that means to retard or stop the movement of the 
truck (Tr. 356, 388). 

The driver of the truck testified that he was familiar 
with the grade on New York Avenue leading down from 
the causeway over the railroad tracks to Florida Avenue 
(Appellants’ App. 38), that he had been over it a number 
of times (Appellants’ App. 35) and knew how steep it was 
(Appellants’ App. 38); that he w T as using gas as he crossed 
the viaduct and came to the crown of the hill leading down 
to Florida Avenue (Appellants’ App. 38); that he was 
travelling at approximately 15 miles per hour as he started 
down the hill (Appellants’ App. 31); that he took his foot 
off the gas as he started to descend the hill (Appellants’ 
App. 38), but he did not apply the brakes at the brow of 
the hill because then the light at Florida Avenue was green 
and he was going on down the hill through the light (Ap¬ 
pellants’ App. 38); that when he was a third of the way 
down the hill he saw the light at Florida Avenue was 
changing to red and he then tried the brakes (Appellants’ 
App. 31); that he first tried the foot brakes but they would 
not work, the pedal fell on the floor and he pulled it back 
with his foot and pushed it down again but it fell on the 
floor; that he then pulled the hand brake back as hard as 
he could (Appellants’ App. 31, 39); that while he was pull¬ 
ing the hand brake back, and when he was about 100 feet 
from the Plymouth sedan at the bottom of the hill (Appel- 
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lants’ App. 32, Tr. 311, 315), he put the truck against the 
curb and he was dragging the curb “trying to slow it up” 
and also get over the embankment, but the truck was too 
close to the curb to get it over (Appellants’ App. 39); so he 
kept on going down the hill and “hit this car that was down 
there” (Appellants’ App. 31). 

I 

I 

The driver of the truck also testified that when his brakes 
failed he saw there was some traffic going by on Florida 
Avenue, but that at the time of the collision the traffic on 
Florida Avenue had stopped (Appellants’ App. 40); and 
he also testified that at the time he noticed the light at 
Florida Avenue was changing to red there were three cars 1 
abreast at that intersection, but he did not testify that 
there were any cars abreast of the Plymouth sedan as he 
approached it or struck it, and he made no statement as 
to why he did not go to the left of the Plymouth sedan in- | 
stead of running into it. | 

Campion, Stonebumer and Beam brought separate suits ! 
in the District Court. These were consolidated by the pre¬ 
trial Justice for trial together (Appellants’ App. 9), and 
they were tried together and verdicts rendered under the 
following unusual circumstances: Beam being the most 
seriously injured of the plaintiffs below, the policy and 
management of the trial was, by common consent, left 
to his counsel. When the evidence had been closed Beam 
settled with the defendant below (Appellee here) and with¬ 
drew his case from the jury, and his counsel withdrew 
from further conduct of the trial. Thereupon the cases 
of Campion and Stoneburner were argued, the Court charg¬ 
ed the jury and the jury brought in verdicts against them. 
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Memorandum. 

If, in respect to any of the errors assigned as a result of 
giving or the failure to give instructions to the jury, there 
appears to have been a failure to fully comply with the 
requirements of Rule 51 of the Federal Rules of Civil Pro¬ 
cedure, it is urged that because of (1) the unusual circum¬ 
stances under which verdicts were brought in against ap¬ 
pellants in these cases, (2) the comprehensive nature of the 
instructions given by the trial Justice to the jury, and (3) 
the injury which may result to appellants from a rigid 
adherence to such rule, the Court is justified “in examin¬ 
ing these questions in case a plain error has been com¬ 
mitted’ ? and “in the interests of justice to overlook or 
modify the rule”. (See Clyatt v. United States, 197 U. S. 
207, 221, 49 L. Ed. 726, 731; Walsh v. Rosenberg, 65 App. 
D. C. 157,160, 21 Fed. (2) 559.) 

Statement of Points. 

Appellants rely on the following points for reversal: 

I. 

The trial court erred in permitting appellee’s counsel 
to question plaintiffs below with reference to the fact that 
on the day of the accident they had been to a place called 
by appellee’s counsel “Jimmy LaFontaine’s” and identi¬ 
fied by the witnesses as the “Maryland Athletic Club”; 
with reference to gambling being permitted at such estab¬ 
lishment; and with reference to whether they had been pa¬ 
trons of said establishment on other occasions prior to the 
accident. 
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The trial court erred in permitting appellee’s counsel to 
read to the witness Slater his testimony given in the Police 
Court relating to the accident, in a proceeding charging the 
driver of the truck with violation of the traffic regulations, 
prior to the trial of these cases, at which trial none of the 
plaintiffs below were present, and in permitting said wit¬ 
ness to testify that he had given such testimony. 

m. 

The trial court erred in not instructing the jury that 
appellee had not equipped its truck with brakes required by 
outstanding traffic regulations of the District of Columbia; 
that appellee, at the time and immediately preceding the 
accident, was operating its truck in violation of said traffic 
regulations, in view of the character of said truck, its ca¬ 
pacity and weight, and the character of the highway over 
which it was being operated; and that such negligence was 
the proximate cause of the injury to appellants. 


The trial court erred in not setting aside the verdicts and 
judgments and granting new trials to the appellants on the 
ground that the evidence showed that appellee had not com¬ 
plied with outstanding traffic regulations in respect to the 
equipment of its truck with brakes and in the operation of 
said truck at and immediately preceding the accident. 

V. | 

The trial court erred in instructing the jury that there 
was no presumption of negligence from the happening of 
the accident which resulted in the injury to appellants. 
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VI. 

The trial court erred in instructing the jury that the ap¬ 
pellee was limited to reasonable care to see that its truck 
was in proper condition to be safely operated on the high¬ 
ways of the District of Columbia in view of the require¬ 
ments of the traffic regulations of said District in respect 
to the speed of such trucks and their equipment with brakes. 

VII. 

The trial court erred in instructing the jury that this was 
a case for the application by the jury of the doctrine of 
sudden emergency. 

Summary of Argument. 

I. 

The cross-examination of the plaintiffs below in regard 
to ‘‘JimmyV’ place and “Jimmy La Fontaine's” place, 
names widely publicised as connected with a gambling 
place in Maryland and with the gambling racket in general, 
and the cross-examination in regard to their visit to such 
place on the day of the accident and on other occasions and 
their gambling at such place, was error because it resulted 
only in bringing “to the attention of the jury prejudicial 
matter having no legitimate tendency to lessen the credi¬ 
bility of the witnesses”. 


II. 


It was error to permit counsel for appellee to read to the 
witness Slater, after he had testified for the appellee from 
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his own independent recollection and after he had been 
impeached on cross-examination, the testimony he had 
theretofore given in the Police Court, and to allow him to 
testify that the evidence he gave in the Police Court was 
the same as that given by him in these cases, because it is 
a general rule of law that prior testimony or statements 
of a witness may not be introduced to sustain his credibil¬ 
ity or bolster up his testimony. 

And it was prejudicial because, the witness having been 
impeached, the sole effect of the introduction of the Police 
Court testimony was to bolster up Slater’s testimony to the 
affect that there were two cars abreast of the Plymouth 
sedan at the time of the accident, without which bolstered 
testimony the appellee would have had no testimony on 
which to base its defense of sudden emergency, Slater being 
the only witness who testified that there were two cars 
abreast of the Plymouth sedan at the time of the accident. 

in. AND IV. 

The traffic regulations required the truck to be equipped 
with a foot brake and a hand brake, each capable, operating 
separately, of stopping the truck in 40 feet from a speed of 
15 miles per hour. It was shown that the hand brake, 
though functioning normally and properly operated, would 
not stop the truck on the grade, at the speed and with the 
load it was traveling down New York Avenue. The trial 
Justice ought to have instructed the jury that this was negli¬ 
gence as a matter of law, or he ought to have set the verdict 
and judgment aside. 

The traffic regulations permitted trucks of a gross weight 
in excess of 28,000 pounds to travel at a rate not in excess of 
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10 miles per hour. It was admitted by the driver that when 
he first tried the brakes he was going 15 miles per hour. The 
truck empty weighed 17,000 pounds and was capable of car¬ 
rying 18,000 pounds of freight. It was loaded and the 
driver admitted it was a very heavy truck. The load and 
the bills of lading and other papers relating thereto were 
preserved and delivered to appellee which had exclusive in¬ 
formation as to the gross weight of the truck at the time of 
the accident, but failed to give the information when asked 
for it. It must be presumed that it weighed more than 
28,000 pounds, and the Court ought to have instructed the 
jury that the appellee was guilty of negligence as a mat¬ 
ter of law by reason of its violation of the speed limit regu¬ 
lation, or ought to have set the verdict and judgment aside. 

V. 

It was error to tell the jury that there was no presump¬ 
tion of negligence from the happening of the accident itself, 
because all the appellants could undertake to prove was 
the accident itself, that is, the movement of the truck in 
flight down the hill and its impact with the Plymouth sedan, 
whereas, the instrument causing the injury was under the 
exclusive control of appellee and appellee alone possessed 
knowledge, or the means of acquiring knowledge, as to the 
character and capabilities of the brakes—both before and 
after the accident—and consequently knowledge as to the 
reason why the truck failed to stop before it hit the Ply¬ 
mouth sedan, and the jury ought instead to have been in¬ 
formed that the onus of explaining the cause of the accident 
rested on appellee. 

The instruction given was also prejudicial, because the 
jury probably could not have found a verdict for appellants 
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on their evidence alone and without the aid of the presump¬ 
tion which they were instructed was not applicable. 

VI. 

It was error to instruct the jury that appellee was re¬ 
quired to use only reasonable care to see that the brakes in¬ 
stalled were maintained in proper condition “to control 
that truck under the situation which might be expected to 
arise in the travel of that truck along the route which it was 
taking”, because the capability of the brakes to stop the 
truck as required by the traffic regulations was to be deter¬ 
mined by the situation of the truck referred to in the instruc¬ 
tion, and the effect of the instruction was to tell the jury that 
appellee was required to use only reasonable care in respect 
to the capability of the brakes; and this interpretation of 
the instruction is borne out by the fact that, although the 
trial Justice undertook to fully instruct the jury with re¬ 
spect to brakes, and although the trial Justice knew that 
the handbrake was not out of order but was functionally in¬ 
capable of stopping the truck as required by the regula¬ 
tions, to hold that the instruction given related merely to 
the service condition of the brakes, rather than to the capa¬ 
bility of the brakes, would leave the jury without any in¬ 
structions whatever in regard to the character of the brakes 
required, because there were no other instructions given in 
regard to the character of the brakes required to be install- 


It was error to instruct the jury that this was a case for 
the application of the doctrine of sudden emergency, be¬ 
cause appellee was guilty of negligence perse (1) by not 
having equipped its truck with the brakes required, and (2) 
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bv exceeding the speed limit of 10 miles per hour, all of 
which is discussed under Points III and IV. 

It was also error to give the instruction without at the 
same time telling the jury that there was a presumption of 
negligence arising out of the accident itself. 

It was also error to give the instruction about sudden 
emergency because the perilous situation of the truck, that 
is, its failure to stop before it hit the Plymouth sedan, re¬ 
sulted, not alone from the failure of the foot brake to work 
because of its unserviceable condition, but also because of 
the failure of the hand brake to stop the truck by reason of 
its functional incapacity, appellee having defended itself 
against the unserviceable condition of the foot brake by in¬ 
troducing evidence for the purpose of showing it had exer¬ 
cised reasonable care, but having offered no defense what¬ 
ever against the functional incapacity of the hand brake, 
with respect to which it was guilty of negligence as a matter 
of law. 


ARGUMENT. 

Point L 

The Court Erred in Permitting Cross-Examination of 
Plaintiffs Below in Regard to “Jimmy LaFontaine’s” Place, 
and Their Relationship Thereto. 

At the trial below appellee’s counsel, over objection, was 
permitted to cross examine the plaintiffs with reference to 
the fact that at the time of the accident they were returning 
from what he called “Jimmy La Fontaine’s” place on the 
Bladensburg Road, just outside the District of Columbia, in 
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Prince Georges County, Maryland, with reference to 
whether gambling was carried on there, and with reference 
to whether they had been patrons of that establishment on 
other occasions prior to the accident. 

| 

The evidence was admitted for its effect upon the credi¬ 
bility of the plaintiffs. The trial Justice thought this would 
depend upon whether they “told us the truth’’ about the 
place from which they were returning on the night of the 
accident, but it is obvious that this evidence was designed 
to injuriously affect the credibility of the plaintiffs in any 
way that would result from picturing them as persons who 
gambled and patronized a known gambling establishment. 

The trial Justice instructed the jury that if they found 
the plaintiffs “had been coming from a Club in Maryland 
and/or at other times had been at that Club” that testimony 
“was admitted for the consideration of the jury in deter¬ 
mining the weight and credibility to be given” the plain¬ 
tiffs “and their habits of industry” (Appellants’ App. 51); 
and that “the mere fact that they had been attending a 
gambling place” did not affect their right to recover, but 
“was offered for whatever effect you may think it has on 
their credibility” (Appellants’ App. 51). 

The questions asked of the plaintiffs by appellee’s coun¬ 
sel on cross-examination were: (1) Whether at the time oil 
the accident they were not returning from a place he called 
“Jimmy La Fontaine’s” place in Maryland, and whether 
they did not know it was “Jimmy’s” place or “Jimmy La 
Fontaine’s” place, an establishment which appellee’s coun} 
sel inferred had been widely publicised in the newspaper? 
of the District of Columbia as a notorious gambling plac6 
(Appellants’ App. 13, 14, 18, 19, 20); (2) Whether they 
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went there to gamble on the day of the accident and whether 
they gambled there that day (Appellants’ App. 16, 19, Tr. 
100); (3) How they got out there (Appellants’ App. 13,18, 
21); and (4) How often they had been there before the day 
of the accident (Appellants’ App. 14,18, 21). 

The evidence developed from these questions was, briefly, 
as follows: That all three of the plaintiffs knew the place 
as the Maryland Athletic Club, and no one of them could 
say it was “Jimmy La Fontaine’s” place or “Jimmy’s” 
place, names which they had seen in the newspapers; that 
there was a good restaurant there; that Stoneburner and 
Beam went out in an automobile furnished by the Maryland 
Athletic Club which ran on schedule from Seventh and E 
Streets out there and back, but that Campion went out in a 
taxicab; that Campion had dinner there with a Mr. Welsh 
who went out with him and did not gamble; that Beam 
laid one bet and Stoneburner went out there to gamble and 
gambled on the day of the accident. 

Appellants contend that, even assuming that in answer 
to questions on cross-examination it developed, or might 
have been developed, that the place from which the plain¬ 
tiffs were returning on the night of the accident was a 
gambling place, that plaintiffs knew it was a gambling place, 
that they knew it was “Jimmy’s” place or “Jimmy La 
Fontaine’s” place, that they gambled thereon the day of 
the accident, and had been there on a number of occasions 
prior to the day of the accident, such examination related to 
matters which had no relation to the credibility of the plain¬ 
tiffs, and was calculated, by common understanding, to 
prejudice the plaintiffs in the minds of the jurors, and was 
therefor error. 
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It is obvious that where the plaintiffs had been prior 
to the accident was wholly unrelated to the issues on trial 
in the Court below; and it is equally apparent that where 
they had been was wholly unrelated to their testimony as 
witnesses in these cases; and that, therefore, here the bare 
question is whether visiting a gambling house and gambling 
therein affected the plaintiffs’ credibility. 

In this case it should be observed that appellee’s counsel 
limited his examination to whether the plaintiffs had been 
to a gambling house, whether they knew it was a place 
that belonged to a certain notorious person who was pub¬ 
licized as a gambling-house operator, whether they gambled 
there on the day of the accident, and whether they had been 
there on other prior occasions. He did not direct his in¬ 
quiry to whether the plaintiffs were professional gamblers, 
whether they owned or operated a gambling establishment, 
whether they had been convicted of any crime involving 
moral turpitude, etc. It is conceivable that such questions 
might have been proper to affect the credibility of the 
plaintiffs. To have followed that course, however, know¬ 
ing what the answers would be, in view of the plaintiffs’ 
prior testimony as to their occupations, would have in¬ 
juriously affected the appellee in the minds of the jurors. 
Appellee’s counsel astutely adopted the safer and more 
affective course of associating the plaintiffs, in the minds 
of the jurors, with one who had been widely publicized as 
a notorious gambling-house operator, and thereby destroy¬ 
ing the faith of the jury in the plaintiffs for any pur¬ 
pose. 

The instinct to gamble, to risk something to gain some¬ 
thing, if indulged in with moderation, is wholly unrelated to 
the instinct to lie or to tell the truth. It is inconceivable 
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that every man who bets on a horse-race, or a ball-game, or 
on the drawing of a card or the turn of a wheel, pastimes 
which are widely prevalent amongst enlightened people 
everywhere, should thereby cast suspicion on his credibility, 
and we have found no case which holds that evidence there¬ 
of, wholly distinct from the issues involved in a case on 
trial, may be introduced for that purpose. 

As was said by Chancellor Zabriski in the old case of 
Atwood v. Impson, 20 N. J. Eq., 157: 

‘‘With many, telling the truth is a habit and a prin¬ 
ciple which they adhere to always, though they may 
indulge in drinking, swearing, gambling, roystering, 
or making close bargains. With others, lying is the 
habit or principle, and if elevated to be senators or 
legislators, or made church-members or deacons, it 
does not always reform them. The object of the law 
is to show the character of the witness as to telling the 
truth”. 

Where it is sought by cross-examination in respect of par¬ 
ticular instances of conduct to affect credibility “only such 
instances should be used as are relevant to show the lack of 
truthfulness ,—for example, forgery, cheating and the like” 
(Wigmore on Evidence, 3rd edition, section 926—also see 
section 982). 

Our examination has disclosed no case which holds that 
gambling alone is a badge of an untruthful disposition— 
and that argues strongly against such a doctrine—and we 
are obliged to resort to analogous situations, such as are 
disclosed in the following cases: 

In People v. JJndong, 106 Cal. 83, 39 Pac. 12, it was held 
that on a trial for assault it was improper to ask a de- 
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fendant’s witness whether he is connected with a gambling 
house. 

In People v. Bissett, 246 Ill. 516, 92 N. E. 949, it was said 
by the court (next to last paragraph) that it was improper 
and prejudicial to the defendant who, while testifying 
in his own behalf, for the State’s attorney to go into his 
past life ‘ ‘ and elicit the fact that he had been a gambler in 
the city of Minneapolis, in the city of Chicago, and in the 
harvest fields of North Dakota for a period of time covering 
several years, and that during that time he had traveled 
under numerous aliases”. 

In People v. Richardson, 222 N. Y. 103, 118 N. E. 514, 
where defendant was charged with keeping a disorderly 
house, it was held improper to ask the defendant’s house¬ 
keeper whether she entered his employment knowing the 
hotel in question and another hotel previously conducted by 
him were disorderly houses. 

In Meehan v. State, 119 Wise. 621, 97 N. W. 173, it was 
held proper to sustain objection to inquiry of complaining 
witness, against one charged with assault with a dangerous 
weapon, whether at one time he ran a sporting house near 
Norway, and whether he was in the same business at the 
trial. 

In King v. State, -Ala. App.. 129 S. 316, it was 

held that to ask a witness against defendant, who was 
charged with violating the prohibition laws, whether he was 
a bootlegger, was improper. The court said: “Being a 
bootlegger is not grounds for impeachment of the witness 
for veracity”. 
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In State v. Juliana, 103 N. J. L. 663, 138 A. 575, it was 
held not error for the court to rule out the following ques¬ 
tion, put to a witness who was particeps crimdnis with the 
defendants, in a murder case: “ Q. Who did you go around 
with about the time this hold-up occurred? Who were your 
friends?” “Q. And they committed crimes with you, did 
they not?” 

In State v. Madison, 23 S. D. 584, 122 N. W. 647, it was 
held that a question asked of a witness for the state, in a case 
involving illegal sale of liquor, “whether he had not been 
a liberal patron and lounger around the saloons and card- 
rooms” in the city for several years, was improper. 

In Ellis v. District of Columbia, 45 App. D. C. 384, it was 
said that it was error to examine the defendant, who was 
charged with indecent exposure, with respect to charges 
made against him in divorce proceedings, and the same 
could not be sustained upon the ground that it tended to 
test the credibility of the defendant as a witness. “It was 
so obviously an attempt to supplement the statement of 
the janitor and bring to the attention of the jury prejudicial 
matter having no legitimate tendency to lessen the credibil¬ 
ity of the witness that there was no room for the exercise 
of discretion on the part of the trial court”. (Italics sup¬ 
plied.) 

In Sanford v. United States, 69 App. D. C. 44, 98 Fed. 
(2) 325, the accused, who was a witness in her own behalf 
on a charge of murder, was asked on cross-examination if 
Mrs. Greenlee had not appeared against her in Police Court 
on August 24th and August 26th, 1936, charging her with 
disorderly conduct. Her counsel objected, but the court 
overruled the objection and she was required to answer. 
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This court said: “It is enough to point out that no fed¬ 
eral decision goes to the extent of holding that evidence 
of a mere charge of disorderly conduct or of an arrest 
for disorderly conduct is admissible. It is improper, for 
impeachment purposes, to show accusation, arrest or in¬ 
dictment, as well against the accused in a criminal trial as 
against a witness in any case, civil or criminal”. 

If one, either as a defendant or as a witness, may not be 
impeached by questions relating to an official accusation 
of a crime, no matter, apparently, what may be the nature 
of the crime, may it not, with propriety, be asked how one 1 
may be impeached by questions relating to an offense of 
which he has not been officially accused, even though that 
offense may be one affecting his credibility. 

In a few cases the courts have permitted effort at im- i 
peachment for credibility by evidence designed to show 
that the witness was a professional gambler, or made his 
living that way, especially where his occupation and asso¬ 
ciations generally were disreputable. 

For example, in Leslie v. Commonwealth, 19 Ky. Rep. 
1201, 42 S. W. 1095, the defendant, while testifying in his 
own behalf on a murder charge, was permitted to be asked 
on cross-examination if he was not a gambler, if he did not 
make his living that way, if he did not belong to and travel 
with a sleight of hand show, and whether he did not frequent 
the house of ill fame in which the killing occurred. 

In State v. Ekanger, 8 N. D. 559, 80 N. W. 482, it was held 
proper to ask the defendant, who was a witness in his own 
behalf on a charge of maintaining a public nuisance, if he 
was not a professional gambler. 
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In Shinn v. State, 150 Ark. 215, 234 S. W. 636, the defend¬ 
ant (charged with murder) as a witness in his own behalf 
was asked on cross-examination “all sorts of questions 
about having been a gambler, and about other offenses and 
immoralities. This was merely for the purpose of testing 
his credibility, and was admissible as such.” 

Obviously the questions propounded to the plaintiffs in 
the cases at bar were designed to prejudice them in the 
minds of the jurors, to make the jury regard them as worth¬ 
less fellows for the injury of wdiom little damages should 
be paid (Counsel for appellee said, speaking of this cross- 
examination: “It goes to the amount of damages,” Appel¬ 
lants’ App. 16). This was to be accomplished, not by show¬ 
ing that they were, in fact, worthless fellows, but by as¬ 
sociating them in the minds of the jurors with “Jimmy’s” 
place, or “Jimmy LaFontaine’s” place, or Jimmy La- 
Fountaine, or other names associated in the public mind 
with the gambling racket, names of such wide publicity as 
to be equally well known to the jurors and to all other citi¬ 
zens of the District of Columbia, including the plaintiffs, 
without introducing any matter having a legitimate ten¬ 
dency to lessen the credibility of the plaintiffs. 

Since it does not appear beyond doubt that the error com¬ 
plained of did not and could not have prejudiced the rights 
of plaintiffs below, it was prejudicial and reversible error 
(Traver v. Smolik, 43 App. D. C. 150). 

Point II. 

Reading to the Witness Slater His Testimony in the 
Police Court was Prejudicial Error. 

When Howard S. Slater, Jr., driver of the Plymouth 
sedan in which plaintiffs below were sitting when injured. 
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had testified for the appellee, he was asked by counsel for 
appellants on cross-examination certain questions about 
the settlement of his claim against the appellee for dam¬ 
ages to himself resulting from the same accident, and cer¬ 
tain question about his separation from the Police Force of | 
Prince Georges County, Maryland, questions tending to im¬ 
pair his credibility. Thereafter, appellee’s counsel, over 
objection, was permitted to read to the witness testimony 
the witness had theretofore given in the Police Court on 
the trial of the driver of appellee’s truck charged with vio¬ 
lating the traffic regulations, and to examine him in regard 
to such prior testimony, which brought from the witness 
the statement that the testimony he had given in the Police 
Court was the same as that given on the trial of these cases 
(Appellants’ App. 27). 

Appellants contend that this was error which was preju¬ 
dicial to them. 

Appellee’s situation at the trial was as follows: Appel¬ 
lee’s counsel knew when he put Slater on the stand that, of 
all the eye-witnesses to the accident, Slater was the only 
person who would testify that when the truck struck the 
Plymouth sedan at the bottom of the hill there were two 
other cars parked abreast of it. This statement is based 
upon the following considerations : 

First, appellee’s counsel obviously knew that Craver—1 
the driver of the truck—would not testify that there were 
other cars abreast of the Plymouth sedan when he struck it, 
because he did not ask him that question. Appellee’s coun¬ 
sel asked Craver only whether he noticed any cars stopped 
at the intersection “as you noticed the light had changed 
to red” (Appellants’ App. 32), to which Craver replied 
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there were three abreast. Now Craver noticed the light at 
the intersection was changed to red when Craver was only 
one-third the way down the hill (Appellants’ App. 31, 38, 
39), which was a distance of about 550 feet from the inter¬ 
section at Florida Avenue, because the hill there is 835 feet 
long (Tr. 20). Evidently two of the cars that Craver saw 
at the foot of the hill, at the time he saw the light turning 
red, were the cars that were seen by the witness Dixkson to 
pass on across Florida Avenue leaving the Plymouth sedan 
the only car standing there when it was hit by the truck 
(Tr. 133, 134), because Craver also testified that when he 
could not stop the truck he kept on going down the hill and 
hit “this car that was down there” (Appellants’ App. 32). 

Second, appellee’s counsel obviously also knew, when he 
put Slater on the stand, that of the only two other of ap¬ 
pellee’s witnesses to the accident, namely, Foster and 
Smith, that Foster would not testify that there were any 
cars abreast of the Plymouth sedan, because appellee’s 
counsel, when he put Foster on the stand after Slater had 
testified, did not ask him if there were any cars abreast of 
the Plymouth sedan; and appellee’s counsel presumably 
also knew that Smith, who was summoned by appellee but 
not put on by appellee, would not testify that there were 
any cars abreast of the Plymouth sedan, because when ap¬ 
pellants afterwards put Smith on the stand he testified 
there were no other cars abreast of the Plymouth sedan 
(Tr. 452). 

Third, at the time Slater went on the stand eight eye¬ 
witnesses to the accident had already testified, either that 
there were no cars abreast of the Plymouth sedan, or that 
they did not see any cars there, namely: Campion (Tr. 
35); Schwartz (Tr. 59, 63, 64); Stoneburner (Tr. 71, 80); 
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Beam (Tr. 103, 129); Dickson (Tr. 134, 140); Quinn (Tr. 
245, 247); and Miss Dunnington (Tr. 275, 276). 

It was, therefore, imperative that the integrity of Slater’s 
testimony be preserved if there was to be any testimony 
whatever on which to base appellee’s defense of sudden 
emergency. 

When Slater took the stand for appellee, it developed on 
cross-examination that he had settled his claim against the 
appellee for injuries growing out of the same accident, and 
it was also shown that he had formerly been a member of 
the Police Force of Prince Georges County, Maryland, but 
that he had been suspended or discharged (Tr. 367, 369). 

It was proper for appellants to show whether the witness 
had any interest or bias in the case, and also to inquire why 
he had been suspended or discharged as a policeman, since 
this information threw light on his credibility, and the wit¬ 
ness had the right to make an explanation of these matters 
w T hich might off-set the injury to his credibility resulting 
from these questions and answers. 

But the witness could not sustain his credibility by in¬ 
troducing into the record the testimony he had given in the 
Police Court hearing, whose effect, since it could not be 
used to sustain his credibility, was to bolster up his testi¬ 
mony with reference to the cars abreast of the Plymouth 
sedan at the time of the accident. 

It is now a well settled rule that the testimony of a wit¬ 
ness may not be corroborated or bolstered up by testimony , 
given or statements made by him prior thereto even when 
his testimony is impeached, unless his testimony be assailed 
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as a recent fabrication or that he had a recent motive for 
testifying falsely, or unless there is some other recognized 
ground for exception to the general rule (Dowdy v. United 
States, 46 Fed. (2) 417; Yoder v. United States, 71 Fed. (2) 
85; Waiding v. State, 23 Ala. App. 185,122 So. 296; Higdon 
v. State, 25 Ala. App. 209, 143 So. 213; Fitzgerald v. Savin, 
119 Conn. 63,174 A. 177; State v. Tippett, 317 Mo. 319, 296 
S. W. 132). 

There was nothing in Slater’s examination to justify a 
departure from the general rule. The accident happened 
on February 8,1939; Slater testified in the Police Court on 
May 5, 1939; and he appears to have settled with the ap¬ 
pellee on September 6, 1939, for injuries suffered by him 
in the accident (Tr. 375). There was no suggestion in the 
cross-examination that the testimony of the witness was a 
recent fabrication. In fact, the record indicates that plain¬ 
tiffs’ counsel did not know that the witness had testified 
about the case in the Police Court and did not know whether 
the appellee had settled his claim. 

It was, therefor, error to admit the Police Court testi¬ 
mony for the purpose of bolstering up the witness’s testi¬ 
mony. 

The ruling in United States v. Neverson, 1 Mackey’s Re¬ 
ports (12 D. C.) 152, 169, seems at variance with the rule 
now prevailing, as it is doubtful whether it comes within 
any exception mentioned in Elliott v. Pearl, 10 Pet. 439, 9 
L. Ed. 475, to which it refers, where the general rule hereto¬ 
fore stated is set out. 

In Stone v. Metzler, 68 App. D. C. 359, 98 Fed. (2), 231, 
the rule was affirmed that although a memorandum made by 
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a witness may be referred to by him to refresh his memory, 
of which the party against whom it is offered has no knowl¬ 
edge, it is inadmissible for the purpose of corroborating the 
evidence of the witness. In this connection, attention is 
called to the fact that the testimony given by Slater in the 
Police Court was not introduced until after he had testified 
in these cases fully from his independent recollection. 

It is, therefore, quite obvious that the introduction of 
Slater’s testimony in the Police Court was prejudicial to 
the plaintiffs, in view of the fact that with Slater’s testi¬ 
mony discredited there was no testimony whatever that at 
the time of the accident there were two cars abreast of the 
Plymouth sedan at the bottom of the hill. 

Points m and IV. 

The Court Erred in not Instructing the Jury that Appel¬ 
lee had Failed to Equip Its Truck with the Brakes Required 
by Law, and that, at the Time of the Accident, it was 
Operating the Truck Contrary to Law; and in Refusing to 
Grant a new Trial for the above Reasons. 

Since the questions presented in Points III and IV grow 
out of the same facts, and differ only in respect to pro¬ 
cedure, it would seem to be appropriate to consider them 
together. 

The District of Columbia, in the interests of public 
safety, has a definite policy in regard to trucks: first, in 
regard to their equipment, and, second, in regard to their 
operation on the public highways. 
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Regulations in Regard to Brakes Discussed. 

The regulations (Section 52, Article VII, Traffic and 
Motor Vehicle Regulations for the District of Columbia), 
(Appellants’ App. 67) do not stop at the point of provid¬ 
ing for brakes adequate for certain purposes and then 
leave it for a jury to determine whether, under the cir¬ 
cumstances of a particular case, the law has been complied 
with; they proceed a step farther and, in respect to heavy 
trucks, particularly tractor-trailer trucks, prescribe an 
absolute test by winch to determine whether the law in 
regard to brakes has been complied with. It is provided 
that every tractor-trailer truck shall be equipped with 
brakes upon one or more of such vehicles adequate to stop 
and capable of stopping the combination of such vehicles, 
if the truck be over 1% tons capacity, within 40 feet from a 
rate of speed of 15 miles per hour, upon the application of 
either brake. 

. An analysis of section 52, Article VII, of the traffic regu¬ 
lations discloses that, comprehensive as the provisions are 
in respect to brakes on ordinary motor-vehicles, the pro¬ 
visions in respect to brakes on heavy trucks are, in at least 
two respects, more stringent and more definite. 

First, in the case of ordinary motor-vehicles, including 
light trucks of 1% tons capacity or less, the test of the 
brakes is that they shall be capable of stopping the motor- 
vehicle in such and such a distance, when moving at such 
and such a rate of speed, on a dry, hard, level road, free 
from loose material; whereas, in respect to heavy trucks, 
that is to say, trucks of more than 1 % tons capacity, there 
is no specification whatever as to the character or condi¬ 
tion of the highway on which the test shall be made, and 
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the requirement is that, no matter what may be the grade 
or other condition of the highway over which the truck 
is being operated, it shall be capable of stopping within 40 
feet from a rate of speed of 15 miles per hour upon the 
application of either brake. 

Second, in respect to ordinary motor-vehicles , including 
light trucks, the regulations call for a foot brake capable of 
stopping the motor-vehicle within a distance of 40 feet 
from a speed of 20 miles per hour, but for a hcmd brake 
capable of stopping the motor-vehicle within a distance of 
75 feet from a speed of 20 miles per hour; whereas, in 
respect to heavy trucks, it is provided that both the foot 
brake and the hand brake shall be capable of stopping 
the motor-vehicle in the same distance. 

In other words, the regulations make special provisions 
in respect to heavy trucks—those unusually powerful and 
dangerous instrumentalities—by providing (1) for brakes j 
possessing certain absolute capabilities as to stopping the 
truck, and (2) for two sets of brakes possessing the same 
capabilities. 

The case at bar furnishes a fine illustration of the neces- * 
sity for such stringent and definite requirements. Here a 
powerful tractor-trailer truck, 35 feet in length, with a body 1 
8 feet in w'idth, loaded and weighing at least 35,000 pounds 
(nearly 18 tons), started down a steep grade admittedly at 1 
a speed of 15 miles per hour. It undoubtedly gained mo¬ 
mentum, and when it was Yz of the way down the hill (which 
was 835 feet long) its foot brake was found to be useless, 
and its hand brake proved to be incapable of stopping the 
truck, or even slowing it up, as a result of which injury was 
inflicted on a number of people innocently sitting in an au¬ 
tomobile at the bottom of the hill. 
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The failure of the handbrake to stop the truck was not 
due to any mechanical defect or other service condition, 
or to the failure of the driver to properly apply it, but to 
its functional incapacity to do so, considering the weight 
of the truck, its speed and the grade down which the truck 
was moving at the time it was applied. This was so un¬ 
derstood by the trial Justice (Appellants’ App. 43). 

Since the test to be applied to the brakes, in order to 
meet the requirements of the regulations, was absolute, 
that is to say, was to be determined without reference to 
any particular grade or character of highway or load, it is 
apparent that the failure of the brakes—at least the hand¬ 
brake—to stop the truck, was due to the fact that the ap¬ 
pellee was operating the truck with a load, on a grade, and 
at a speed which resulted in a mass-momentum which the 
handbrake, though functioning normally, was ineffective 
to stop or even retard. 

In Andrew v. White Bus Line Corporation, 115 Conn. 
464, 161 A. 792, there is an interesting parallel. In that 
case a bus, because of its length, was unable to make a 
turn at a street corner so as to keep to the right of the in¬ 
tersection, as required by law. The lower court thought 
that the defendant was absolved, so far as the regulation 
was concerned, if he kept as far as to the right of the cen¬ 
ter of the intersection as the length of the bus would per¬ 
mit, but the Supreme Court of Errors said the regulation 
was absolute and must be obeyed. The clear inference there 
was that the defendant should either shorten its bus or take 
a route where it could pass to the right of centers in turn¬ 
ing corners; just as the conclusion to be reached in the case 
at bar is that the appellee must strengthen its brakes, or 
lessen its load, or stop going down steep grades. (See also 
Murphy v. Way, 107 Conn. 638, 141 A. 858.) 
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Regulations in Regard to Speed Discussed. 

The traffic regulations (Section 22, Article VI, Traffic 
and Motor Vehicle Regulations for the District of Co¬ 
lumbia, Appellants App. 3) provide for a speed limit not to 
exceed 10 miles per hour for vehicles, other than street cars, 
having a gross weight in excess of 28,000 pounds. If, 
therefore, the truck involved in these cases was of a gross 
weight in excess of 28,000 pounds at the time of the acci¬ 
dent, it was exceeding the speed limit fixed by this regula¬ 
tion, because the driver of the truck testified that when he 
started down the hill on New York Avenue he was going 
approximately 15 miles per hour and that, while he cut off 
the gas at the top of the hill, he did not attempt to apply 
the brakes until he was a third of the way down the hill. 

"Was the gross weight of the truck at the time of the 
accident in excess of 28,000 pounds? The weight of the 
truck when empty was 17,000 pounds, its gross weight when 
loaded to capacity was 35,000 pounds; in other words, it 
could carry a load of merchandise weighing IS,000 pounds. 
Was it on this occasion carrying a load of only 11,000 
pounds or less? 

The driver (Graver—Appellants’ App. 39) admitted he 
had a very heavy truck, and it must have been, because the 
combined effect of applying the handbrake (“pulled back 
as hard as I could”—Craver) and “dragging the curb” 
failed even to slow it up (Appellants’ App. 32), so that 
after it struck the Plymouth sedan at the bottom of the 
hill, it continued on across Florida Avenue, hopped over 
the curb stone and came to a stop only when it struck a 
tree, and struck the tree with such force as to render the 
driver unconscious. 
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Appellee freely stated the weight of the truck when 
empty and its weight when loaded to capacity. This was 
information which could have been procured from other 
sources since this was a standard make of truck. But ap¬ 
pellee alone knew the weight of the load the truck w T as 
carrying at the time of the accident, and consequently the 
gross weight of the truck at that time, because the load of 
merchandise in the trailer was preserved and turned over 
to appellee, as well as the bills of lading and other paper® 
connected therewith (Tr. 446, 447, 448). 

It is hardly likely that this inter-state truck was re¬ 
turning to Richmond with a load which, added to the 
weight of the empty truck (17,000 pounds), would have 
made a gross weight of less than 28,000 pounds (or a “pay 
load” of less than 11,000 pounds), when it was admittedly 
capable of carrying a “pay load” of 18,000 pounds. 

Moreover, appellee and its counsel knew before Mr. 
Brooks, the President of the appellee, was recalled to the 
stand on June 11, 1941, that appellants were contending 
that there had been a violation of the traffic regulation 
forbidding speed in excess of 10 miles per hour for vehicles 
weighing in excess of 28,000 pounds (Appellants’ App. 24), 
and it must be presumed that the appellee, which had ex¬ 
clusive knowledge of the weight of the load, and conse¬ 
quently the gross weight of the truck at the time of the acci¬ 
dent, would have disclosed that information if to do so 
would have shown a gross weight of less than 28,000 pounds. 
And it must also be presumed, from their failure to disclose 
such information that it would have shown the truck to 
have been of a gross vreight in excess of 28,000 pounds at 
the time of the accident. (MacConnell v. Wood , 47 App. 
D. C. 424.) The Trial Court had notice of this contention 
(Appellants’ App. 45). 
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Appellants’ Contentions Concerning Brakes and Speed. 

Appellants contend that at the time of the accident, (1) 
appellee was operating its truck in violation of Section 52, 
Article VII, of the Traffic Regulations, by reason of hav¬ 
ing failed to equip its truck with a handbrake capable of 
stopping it, or of stopping it in 40 feet from a rate of speed 
of 15 miles per hour, and (2) that appellee was operating 
its truck in violation of Section 22, Article VI, of the 
Traffic Regulations, which prescribed a speed not to exceed 
10 miles per hour for vehicles having a gross weight in 
excess of 28,000 pounds. 

The Trial Justice, With all Regulations Before Him, 
Undertook to Instruct Generally Regarding 
BRAKES and SPEED. 

When the trial Justice charged the jury, he had before 
him Section 52, Article VII, of the traffic regulations relat¬ 
ing to brakes, and Section 22, Article VI, of the traffic re¬ 
gulations, in regard to speed. 

As to Section 52, Article VII, concerning brakes, see 
Stoneburner Complaint (Appellants’ App. 5), Amendment 
to Beam Complaint (Appellants’ App. 11), statement of 
counsel to jury (Appellants’ App. 23), and statement of 
trial Justice showing familiarity with provision of Section 
52, Article VII, relating to test of capability of brakes 
(Appellants’ App. 45). 

As to Section 22, Article VI, concerning speed, see 
Amendment to Campion Complaint (Appellants’ App. 3), 
discussion at the bench (Appellants’ App. 24), and further 
discussion at the bench (Appellants’ App. 45). 
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In addition to the foregoing the trial Justice had before 
him at the time he charged the jury a printed copy of the 
traffic regulations (Appellants’ App. 54), and he undertook 
to instruct the jury generally on the subject of brakes and 
speed. 

Appellants’ Contention Re: BRAKES Discussed. 

The instructions of the trial Justice in respect to brakes 
(Appellants’ App. 56) had the effect of telling the j*ury 
that the appellee was required to use only reasonable care 
in respect to the capabilities of the brakes at the time of 
the accident. 

Appellants contend this was error, for the reason that 
the undisputed evidence showed (Craver—Appellants’ 
App. 31) that the hand brake, though functioning normally 
and properly operated, was incapable of stopping the truck 
as required by paragraph (a) of Section 52, Article VII, of 
the traffic regulations, or of stopping it in a distance of 40 
feet from a speed of 15 miles per hour, as required by sub- 
paragraph (d) (3), of said Section and Article of the traffic 
regulations; that the trial Justice knew this to be the situa¬ 
tion (Appellants’ App. 43); and that he ought, therefore, 
to have instructed the jury that the appellee had failed to 
comply with the law with respect to brakes, and was guilty 
of negligence per se; and that, if it be objected that at that 
time the specific requirements of subsection (d) (3), of 
Section 52, Article VII, of the traffic regulations had not 
been called to the attention of the trial Justice, the verdict 
and judgment ought to have been set aside and a new trial 
granted on the motion of appellants when that particular 
provision was made a part of said motion (Appellants’ 
App. 67). 
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Appellants’ Contention Re: SPEED Discussed. 

The trial Justice instructed the jury (Appellants’ App. 
54) that the truck should not exceed 10 miles per hour if it 
had a gross weight in excess of 28,000 pounds, and that it 
was for the jury to say whether the truck with its load ex¬ 
ceeded, at the time of the accident, 28,000 pounds, and that | 
in considering the question of gross weight they might take 
into consideration not only affirmative testimony but “the 
failure of the defendants to produce their papers and show 
to you the exact weight of the goods which they had at that 
time’ ’. 

i 

Appellants contend that it was error to leave it to the 

i 

jury to say whether the gross weight of the truck was in 
excess of 28,000 pounds; that the doctrine of MacCownell 
v. Wood, 47 App. D. C. 424, was applicable; and that the 
jury ought to have been told that the appellee was violating 
the traffic regulations in regard to speed at the time of the 
accident and was guilty of negligence per se, or that the 
verdict and judgment ought to have been set aside and a 
new trial granted on the appellants’ motion. 

The violation of the foregoing duties, imposed by law 
upon the appellee in regard to brakes and speed, was neg¬ 
ligence per se and, in the absence of any claim of con¬ 
tributory negligence, entitled the appellants to recover 
(Danzansky v. Zimbolist, 70 App. D. C. 234, 105 Fed. (2) 
457). 
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Point V. 

The Trial Court Erred in Instructing the Jury that there 
was no Presumption of Negligence from the Happening of 
the Accident. 

The trial Justice instructed the jury that it was the duty 
of* the plaintiffs below to show by a preponderance of the 
evidence that the appellee was negligent, and that there 
teas no presumption of negligence from the happening of 
the accident itself (Appellants’ App. 53). 

Appellants contend that it was error to instruct the jury 
that there was no presumption of negligence from the hap¬ 
pening of the accident itself, and if this Court, for any rea¬ 
son, does not sustain appellants’ contentions under Points 
III and IV, that then such error was prejudicial and a 
proper ground for reversal. 

While it is true that the burden rested throughout on 
the plaintiffs below to prove negligence on the part of the 
appellee (Sweeney v. Erving, 228 U. S. 233, 57 L. Ed. 815), 
nevertheless appellants contend that it was prejudicial to 
them to leave the jury to determine the issue of negli¬ 
gence without being informed that the accident itself 
gave rise to a presumption of negligence which imposed on 
appellee the onus of explanation. If the jury had been 
so informed, instead of being told that the burden of 
proving negligence was to be borne by the appellants with¬ 
out the assistance of such presumption , its verdict probably 
would have been different. In fact, it is probably true 
that the only verdict justified by the evidence adduced by 
the appellants, and without the employment of the pre¬ 
sumption above mentioned, was the one which they brought 
in adverse to appellants. 
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This is undoubtedly a case for the application of the 
doctrine of res ipsa loquitur. 

The doctrine has been frequently stated and applied. 
In San Juan Light & Trcmsit Co. v. Requena, 224 U. S. 
89, 56 L. Ed. 680, it is said that when a thing which 
causes injury, without fault of the injured person, is 
shown to be under the exclusive control of the defendant, 
and the injury is such as, in the ordinary course of things, 
does not occur if the one having such control uses proper 
care, it affords reasonable evidence, in the absence of 
an explanation, that the injury arose from the defendant’s 
want of care. 

The theory of the doctrine is based in part upon the con¬ 
sideration that since the offending instrumentality is under 
the exclusive control of the defendant, and the defendant 
possesses knowledge or means of information superior to 
that of the plaintiff as to the cause of the accident, he 
should be required to produce evidence in explanation 
(King v. Davis, 54 App. D. C. 239, 296 Fed. 986; Moore v. 
Clagett, 48 App. D. C. 410). 

And it is said to be a rule which can only be invoked as a 
rule of necessity where, under the circumstances involved, 
direct evidence is absent and not readily available (King v . 
Davis, supra, Pistorio v. Washington &c. R . Co., 46 App. 
D. C. 479; and see Hohenthal v. Smith, 72 App. D. C. 343, 
114 Fed. 2 494). 

Let us see whether the facts of this case bring it within 
the doctrine of res ipsa loquitur as above outlined. 

1. The truck at the time of the accident was being oper¬ 
ated on a public highway of the city under the exclusive con- 
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trol of appellee. Injury by such an instrumentality does not 
occur in the ordinary course of things if the one having 
control uses proper care. 

2. Appellee not only had exclusive control of the truck 
at the time of the accident; the appellee also had exclusive 
knowledge of the kind of brakes with which it was equipped, 
the character and weight of the load it carried, and the 
method by which it was being operated. Moreover, the ap¬ 
pellee had exclusive knowledge after the accident of the 
condition of the brakes, and the character and weight of the 
load. (After the accident this truck was towed into the 
White Motor Company factory branch in Washington (Tr. 
419), and thereafter both the truck and the load were trans¬ 
ferred to appellee at Richmond (Tr. 447).) 

3. Appellants knew nothing about the kind, character or 
condition of the brakes on the truck, and nothing of the 
weight of the load, or the method by which the truck was be¬ 
ing operated at the time of the accident. All that the appel¬ 
lants could assume to prove in explanation of the accident 
and injury to themselves was the outline of the truck in 
flight down the hill and its impact with the Plymouth sedan 
in which they were sitting. Since the obvious cause of the 
accident was the failure of the truck to stop before it struck 
the Plymouth sedan , and since the instrumentalities em¬ 
ployed to stop the truck, as well as the method of their em¬ 
ployment by appellee’s servant, were matters exclusively 
within appellee’s knowledge, it is apparent that all appel¬ 
lants could prove was the accident itself, leaving it to the 
appellee to explain why the truck did not stop before it 
struck the Plymouth sedan. 

Appellee attempted to explain why the foot brake would 
not stop the truck, but offered no explanation whatever as 
to why the handbrake failed to stop it. 


Point VX 


The Trial Court Erred in Instructing the Jury that Ap¬ 
pellee was Limited to Reasonable Care to Keep Its Truck in f 
Condition to be Safely Operated on the Highways of the 
District of Columbia. 

The trial Justice instructed the jury that if they found 
the appellee was violating the traffic regulations in respect 
to speed at the time of the accident that it was guilty of neg -1 
ligence as a matter of law (Appellants’ App. 54, 55); and, 
therefore, the present objection does not relate to the ques¬ 
tion of speed, but only to the question of brakes. 

In regard to brakes, the trial Justice instructed the jury 
(Appellants’ App. 56) that it was the duty of the appellee 
to use reasonable care to see that the brakes installed on 
the truck were maintained in proper condition “to control 
that truck under the situation which might be expected to 
arise in the travel of that truck along the route which it was 
taking”. 

This, the appellants contend, was error. 

If the appellee had installed brakes on this truck capable 
of meeting the test prescribed by Section 52, Article VII, 
of the traffic regulations (that is, “brakes adequate to con¬ 
trol the movement of, and to stop and to hold, such vehicle” 
and “capable of stopping within 40 feet from a rate of speed 
15 miles per hour upon the application of either brake”) 
then it would have been under the duty of exercising reason¬ 
able care to see that those brakes were kept in condition to 
meet such requirements. 
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But here the appellee admittedly had not met the require¬ 
ments of the above regulations in regard to the hand brake, 
because the hand brake, though functioning normally, was 
incapable of stopping the truck in 40 feet, or at all, “ along 
the route which it was taking”, it being remembered that 
the test prescribed by the regulation was that it would stop 
the truck within 40 feet from a rate of speed of 15 miles 
per hour without reference to the load it was carrying or 
the speed or the character of the highway “along the route 
which it was taking”. 

It is not difficult to see that the regulations in regard to 
brakes would be meaningless and ineffective to protect the 
public against such a dangerous instrumentality as a heavy 
truck if the owner or operator thereof could drive it down 
such a steep grade, or at such a high rate of speed, or weigh 
it down with such a load, that the brakes would not stop it, 
and then plead that his only duty in respect to brakes was 
to exercise reasonable care to control the truck “along the 
route which it was taking”. It is equally apparent that 
such a regulation can be effective only if the owner or oper¬ 
ator of such an instrumentality be forbidden to drive it 
down such a steep grade, or at such a high rate of speed, or 
weigh it down with such a load, that the brakes will not stop 
it in the manner prescribed by the regulations. 

It was the absolute duty of the appellee to equip its truck 
with the kind of brakes required by the regulations, and, 
in view of the fixed test prescribed by the regulations, it 
was appellee’s absolute duty not to operate the truck down 
a grade, or at rate of speed, or with a load, which made it 
impossible, by the use of serviceable brakes, to stop the 
truck within 40 feet from a rate of speed of 15 miles per 
hour. 
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This does not mean that the appellee became, under the 
regulations, an insurer against the failure of the brakes to 
meet the test over whatever route, or under whatever con¬ 
ditions, the appellee might choose to operate the truck; it 
means that the appellee became an insurer that the brakes 
which were installed were capable, when functioning nor¬ 
mally, of stopping the truck as required by the regulations, 
along any route, and under any conditions, the appellee 
might choose to operate the truck; and that if they failed to 
function as required by the regulations because of some 
unserviceable condition, as distinguished from some func¬ 
tional incapacity, that then the appellee, in order to relieve 
itself of liability for damages resulting from such failure, 
might show that such unserviceable condition was not the 
result of its want of ordinary care. 

But here the hand brake failed absolutely to meet the test 
prescribed by the regulations, not because of its unservice¬ 
able condition, but because of its functional incapacity. It 
was a simple, purely mechanical, instrumentality; a lever 
which, when pulled back by hand, operated mechanically to 
open a cam and press the brake shoes against the inside of 
an iron drum encircling the drive shaft which was connected 
with the axle of the two rear wheels of the tractors. 
Mechanically, it was in perfect working order. The truck 
driver said he pulled it back as hard as he could. This brake 
was simply incapable of stopping, or even slowing down, 
that truck on that grade, with that load, at whatever speed 
it was moving. 

So far, therefore, as the hand brake is concerned, it was 
error to instruct the jury that it was the duty of the appel¬ 
lee to use reasonable care to see that the brakes installed on 
the truck were maintained in proper condition “to control 
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that truck under the situation which might be expected to 
arise in the travel of that truck along the route which it was 
taking”. 

In view of the language used by the trial Justice, the 
plain intent of the instruction was to tell the jury that the 
appellee was required to use only reasonable care to see 
that its truck was equipped with a hand brake of the capa¬ 
bilities prescribed by the regulations. And this conclusion 
is borne out by the fact that there was no evidence whatever 
that the hand brake was out of order—a fact understood by 
the trial Justice—, that is to say, no evidence with respect 
to the hand brake upon which to base any instruction in¬ 
volving the care required in its maintenance. 

There was no question but what appellee had complied 
with that part of Section 52, Article VII, of the regulations 
which required two separate means of applying the brakes 
so that each of such means should be capable of applying 
them to at least two wheels; and this compliance with the 
requirement as to separate means of applying the brakes, 
as distinguished from the question of the capabilities of 
the brakes to stop the truck, undoubtedly gave rise to the 
difference in meaning entertained at the trial by the trial 
Justice on the one hand, and some of counsel for appel¬ 
lants on the other, in respect to the expression: ‘‘maintained 
to operate as the regulation provided” used by the trial 
Justice (Appellants’ App. 56), the trial Justice apparent¬ 
ly understanding it to mean the maintenance of the brakes 
as equipment and some of counsel understanding it to mean 
the capability of the brakes. 
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Point IL 

I 

The Trial Court Erred in Instructing the Jury this was a 
Case for the Application of the Sudden Emergency Doo 

I 

trine. 

In his instruction to the jury (Appellants’ App. 59), the 
trial Justice correctly stated the law in respect to the duty 
of a defendant who, without negligence on his part, is sud- | 
denly confronted with unexpected and imminent danger, | 
etc. | 

Appellants contend, however, that it was error to give 
that instruction in these cases, because: I 

(a) The appellee was guilty of negligence as a matter 
of law and consequently the doctrine of sudden emergency 
did not apply; 

(b) It was prejudicial to appellants to give the instruc¬ 
tion without at the same time instructing the jury that the 
happening of the accident gave rise to a presumption of 
negligence on the part of the appellee; and 

(c) It was prejudicial to appellants to give the in¬ 

struction about sudden emergency because there was no 
evidence that appellee was, without negligence on its part, 
confronted with a sudden emergency in regard to stopping 
the truck. j 

a. Negligence as a Matter of Law. 

Negligence as a matter of law in regard to (1) brakes 
and (2) speed has already been discussed under Points III 
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and IV. If those contentions are sound then, of course, 
there was negligence on the part of appellee and, in the 
language of the trial Justice, the doctrine of sudden emer¬ 
gency was not applicable. 

b. It was Prejudicial to Apply the Doctrine Without 

Employing the Presumption of Negligence. 

We have already discussed under Point V the doctrine of 
res ipsa loquitur, and if that doctrine is applicable to the 
facts of this case, that is, if a presumption of negligence 
on the part of the appellee arose out of the happening of 
the accident itself, it was obviously erroneous to instruct the 
jury in regard to the doctrine of sudden emergency without 
at the same time instructing them in regard to the doctrine 
of res ipsa loquitur. 

c. There was no Evidence that Appellee was, Without 

Negligence, Confronted with a Sudden Emer¬ 
gency in Regard to Stopping the Truck. 

This point needs some explanation. 

The cause of the accident, as we have already said, was 
the failure of the truck to stop before it hit the Plymouth * 
sedan. It was not a case for the application of the doctrine 
of sudden emergency that the foot brake alone was sud¬ 
denly discovered to be out of order. The traffic regulations 
require the truck to be equipped not only with a foot brake 
that would stop the truck but also with a hand brake that 
would stop the truck. There was, therefore, no sudden 
emergency, without negligence on the part of appellee, un¬ 
less it was suddenly discovered that both the foot brake 
and the hand brake were out of order. But that was not the 
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case. The foot brake was suddenly discovered to be out 
of order, while the hand brake was found to be in perfect 
working order, but (and this is the only thing appellee 
suddenly discovered about the hand brake) it was incapable 
of stopping the truck with the load, at the speed and down 
the grade ‘‘along the route it was taking”. 

Moreover, if the appellee had undertaken to defend on 
the ground of sudden emergency in stopping the truck, 
that is to say, that it was suddenly discovered that both 
the foot brake and the hand brake were out of order (which 
would indeed have been a phenomenon worthy of more than 
passing notice), still how would we know that the brakes 
would have been capable of stopping the truck even if they 
had been in good working order? There is a strong in¬ 
ference that since the hand brake failed to stop the truck 
with the load, at the speed and down the grade “along the 
route it was taking” the foot brake, even if it had been in 
working order, would also have been incapable of doing so. 

Appellee showed by numerous witnesses that the truck 
in question was equipped with brakes which were standard 
equipment not only for the “White” truck but for the 
“Mack” truck as well, trucks designed to carry what one 
witness (Tr. 412, 414, 417) called a “pay load” (that is, a 
load in addition to the weight of the truck itself) of 12 
tons. It is true the testimony related particularly to the 
foot brake, but it must be assumed that the other twin 
safety device—the hand or emergency brake—was designed 
to be as capable of stopping the truck as the foot brake, 
otherwise there would be no protection in case the foot 
brake failed to work. 

But in this case the hand brake would not stop the truck 
or even slow it up (Craver, the driver said Appellants’ App. 
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37, that the brakes failed to hold and the truck ran away), 
with the load it was carrying at the speed it was moving 
down the grade it was traveling. It is not, therefore, a fair 
inference that the footbrake also, even if it had been in 
working condition, would also have been incapable of stop¬ 
ping the truck under those circumstances? 

This system of standard brakes for trucks carrying a 
“pay load” up to 12 tons must have been designed, to be 
sufficient to stop such trucks on grades similar to the one 
in question over New York Avenue, if such trucks were not 
overloaded and not moving at an excessive rate of speed, 
because it is common knowledge that many trucks use that 
and similar grades every day of the year. Considering the 
grade on New York Avenue, therefore, as a highway over 
which trucks wdth this standard equipment were designed 
to safely travel, we cannot escape the conclusion that in 
this case, the truck in question was either traveling at an 

excessive rate of speed or had been too heavily loaded, or 

/ 

both, as a result of which the accident occurred and the 
injury complained of was inflicted on the appellants, and it 
was clearly prejudicial under the circumstances to permit 
the jury to apply the doctrine of sudden emergency in 
favor of appellee and against the appellants. 

Appellants submit that prejudicial and reversable error 
resulted in the respects herein set out. 

It is respectfully submitted that these causes should be 
reversed. 

ASHBY WILLIAMS, 

Attorney for Appellant Campion. 

ALBERT A. STERN, 

Attorney for Appellant Stoneburner. 
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L 

PROCEEDINGS BEFORE TRIAL DESIGNATED BY 

APPELLANTS. 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
fob the District of Columbia 

Civil Action, File Number 5334 


Edgar M. Campion, The Portner Apartments, 15th j 
and U Streets, N.W., Washington, D. C., Plaintiff, 

v. 

Brooks Transportation Company, Inc., a corporation, 

Defendant. 

Complaint 

(Filed January 5, 1940.) 

1. The plaintiff is a citizen of the United States and 
a resident of the District of Columbia. The defendant is a 
corporation incorporated under the laws of the State of 
Virginia, engaged in interstate commerce and doing busi¬ 
ness in the District of Columbia. 

2. On February 8, 1939, the defendant, by its agents, 
operated a large truck or motor vehicle in a westerly direc¬ 
tion on New York Avenue, northeast, in the District of 
Columbia. On the said date, the plaintiff was a passenger j 
in an automobile being operated on said New York Ave- j 
nue in a westerly direction, which said automobile had ! 
been brought to a standstill on the east side of the inter- 
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section of said New .York Avenue by Florida Avenue, by 
reason of the flash of red light signal being a part of the 
traffic signals installed and operated at said intersection by 
the District of Columbia. 

3. On said date, the defendant, by its agents, negligent¬ 
ly drove its said truck or motor vehicle into and against 
the rear of the said automobile in which plaintiff was a 
passenger as aforesaid with great force and violence. 

2 4. As a result of the aforesaid negligence of the 

defendant, plaintiff w^as severely jarred and thrown 
about in said automobile and sustained an injury to his 
neck, head, right hand and wrist, contusions of the right 
shoulder, contusions of the left chest wall and contusions 
of the left arm and both legs, and severe and permanent 
sprains of his neck, head, right hand, wrist, shoulder, chest 
and both legs. And the plaintiff also received a severe 
shock to his nervous system which has rendered him nervous 
and disabled permanently, and plaintiff was otherwise in¬ 
jured, and was prevented from transacting any business or 
doing any work for a long time, to wit, six months, suf¬ 
fered great pain of body and mind, and incurred expenses 
for medical attention, medicine, hospitalization, in the ap¬ 
proximate sum of $200.00 and will be compelled in the 
future from time to time to incur expenses for medical at¬ 
tention, due to said negligence and injury. 

WHEREFORE, plaintiff demands judgment against de¬ 
fendant in the sum of Fifteen Thousand dollars ($15,000.00) 
and costs. 

ASHBY WILLIAMS, 
Attorney for Plaintiff. 

Jury trial demanded by Plaintiff. 

ASHBY WILLIAMS, 
Attorney for Plaintiff. 
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(Campion—Civil No. 5334.) 

3 Order Permitting Amendment of Complaint. 

(Filed June 11,1941.) 

. On motion of the plaintiff in open court, it is by the 
Court this 11th day of June, 1941, 

ORDERED, that the plaintiff be and he hereby is per¬ 
mitted to file an amendment to the complaint filed in the 
above entitled cause and pleading paragraphs (a), (b) and 
a portion of paragraph (c) of section 22, Article VI, of 
the Traffic and Motor Vehicle Regulations for the District 
of Columbia. I 

JESSE C. ADKINS, I 
Justice. 


(Campion—Civil No. 5334.) 

4 Amendment to the Complaint. 

(Filed June 11, 1941.) 

By adding to paragraph 3 thereof following the first 
amendment which is added to paragraph 3 thereof, the fol¬ 
lowing: 

“And the defendant’s agent further negligently 
operated the said truck or motor vehicle upon the high¬ 
way aforesaid in violation of paragraphs (a), (b) and 
a portion of paragraph (c) of Section 22, Article VT, 
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of the Traffic and Motor Vehicle Regulations for the 
District of Columbia, which reads as follows: 

(a) Under authority of section 9, paragraph (a), 
of the Traffic Act of the District of Columbia, as 
amended February 27, 1931, the following regulations 
governing the speeds for the operation of vehicles 
over the highways of the District of Columbia are 
hereby adopted: 

(b) 'No person shall drive a vehicle upon a high¬ 
way at a greater speed than is reasonable and prudent 
having due regard to the traffic, surface, and width 
of the highway, and the hazard at intersections, and 
any other conditions then existing. 

(c) The speed of any vehicle on any street, high¬ 
way, or bridge in the District of Columbia shall not ex¬ 
ceed 22 miles per hour, except as hereinafter specifical¬ 
ly provided, or as may otherwise be indicated by of¬ 
ficial signs; Provided, however, That no vehicle shall 
be driven on any highway at a speed in excess of that 
indicated as follows for the particular district, loca¬ 
tion, or conditions: 

1. Not to exceed 7 miles per hour in any alley. 

2. Not to exceed 10 miles per hour for vehicles, 
other than streetcars, having a gross weight in excess 
of 28,000 pounds. 

5 3. Not to exceed 15 miles per hour: 

(a) Vehicles equipped with solid-rubber tires on 
two or more wheels. 

(b) Tractor trucks.’’ 


ASHBY WILLIAMS, 
Attorney for Plaintiff. 
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Complaint. 


6 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action, File Number 10719 


John T. Stoneburner, 3569 Warder Street, N. W., Wash¬ 
ington, D. C., Plaintiff, 

v. 

Brooks Transportation Company, Inc., a corporation, 

Defendant. 

(Filed March 26,1941.) 

1. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia. The defendant is a 
corporation incorporated under the laws of the State of 
Virginia, engaged in interstate commerce and doing busi¬ 
ness in the District of Columbia. 

2. On February 8, 1939, the defendant, by its agents, 
operated a large truck or motor vehicle in a westerly direc¬ 
tion on New York Avenue, Northeast, in the District of 
Columbia. On the said date, the plaintiff was a passenger 
in an automobile being operated on said New York Avenue 
in a westerly direction which said automobile had been 
brought to a standstill on the east side of the intersection 
of said New York Avenue by Florida Avenue, by reason 
of the flash of a red light signal being a part of the traffic 
signals installed and operated at said intersection by the 
District of Columbia. 
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3. On said date, the defendant, by its agent, negli¬ 
gently drove its said truck or motor vehicle into and against 
the rear of the said automobile in which plaintiff was a 
passenger as aforesaid with great force and violence. And 
the defendant further negligently operated the said truck 
or motor vehicle upon the highway aforesaid which said 
truck was not equipped with brakes as required by para¬ 
graph (a) of Section 52, Article VII, of the Traffic and 
Motor Vehicle Regulations of the District of Columbia, 
in effect on the aforesaid date, and which regulation reads 
as follows: 

7 “Section 52. Brakes 

(a) Every motor vehicle (other than a motorcycle) 
when operated upon a highway, shall be equipped with 
brakes adequate to control the movement of, and to 
stop and to hold, such vehicle, including two separate 
means of applying the brakes, each of which means 
shall be effective to apply the brakes to at least two 
wheels. If these two separate means of applying the 
brakes are connected in any way, they shall be so con¬ 
structed that failure of any one part of the operating 
mechanism shall not leave the motor vehicle without 
brakes on at least two wheels.” 

4. As a result of the aforesaid negligence of the de¬ 
fendant, plaintiff vras severely jarred and thrown about 
in said automobile and sustained a sprain of the neck, 
back and sacro-iliac regions, all of which have caused 
plaintiff to suffer severe and permanent injuries of his 
back and spinal column and plaintiff also sustained bruised 
ribs and his body was twnsted causing him to suffer a 
general body soreness, and plaintiff also received a concus¬ 
sion of the brain which has permanently injured him and 
he suffered a severe shock to his nervous system, all of 
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which have caused plaintiff to suffer considerably with his 
hack, spinal column, neck and head and with dizziness, 
difficulty in concentrating and instability, and plaintiff was 
otherwise rendered sick, sore, lame and disordered. And 
plaintiff was prevented from transacting any business or 
doing any work, incurred expenses for medical attention 
and X-rays and will be compelled in the future from time 
to time to incur expenses for medical attention. 

WHEREFORE, plaintiff demands judgment against 
the defendant in the sum of Twenty-five Thousand dollars 
($25,000.00) and costs. 

R. H. YEATMAN, 
ALBERT A. STERN, 
Attorneys for Plaintiff . 


8 Demand for Jury Trial. 

Comes now the plaintiff in the above entitled cause, 
by his attorneys, and demands a jury trial of all the issues 
in the above entitled cause, under the provisions of Rule 
38(b) of the Rules of Civil Procedure of the District Courts 
of the United States. 

R. H. YEATMAN, 
ALBERT A. STERN, 
Attorneys for Plaintiff. 


9 (Campion—Civil No. 5334.) 

Answer to Complaint for Damages. 

(Filed January 23, 1940.) 

Defendant admits the allegations of paragraphs one and 
two of the complaint; it denies the allegations of paragraph 
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three of the complaint; as to the allegations of paragraph 
four of the said complaint it has no knowledge or informa¬ 
tion sufficient to form a belief. 


HENRY I. QUINN, 
Attorney for Defendant. 


Service of a copy of the foregoing answer was made upon 
Ashby Williams, Esq., Attorney for the plaintiff, by mailing 
a copy thereof to him, postage prepaid, at 815—15th Street, 
N. W., his last known address, on the 22nd day of January, 
1940. 

HENRY I. QUINN, 
Attorney for Defendant. 


10 (Stoneburner—Civil No. 10719.) 

Answer to Complaint for Damages for Personal Injuries. 

(Filed April 4, 1941.) 

Defendant admits the allegations of paragraphs one and 
two of the complaint, and denies the allegations of para¬ 
graphs three and four, except those that refer to the 
injuries and financial losses of the plaintiff as to which it 
says that it has no knowledge or information sufficient to 
form a belief. 

HENRY I. QUINN, 
Attorney for Defendant. 
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Service of a copy of the foregoing answer was made 
upon R. H. Yeatman, Esq., attorney for the plaintiff, by 
mailing a copy thereof to him, postage prepaid, at 759 
Munsey Building, his last known address, on the 3rd day 
of April, A. D., 1941. 

HENRY I. QUINN, 
Attorney for Defendant. 


11 Memorandum. 

No. 5334. 

April 23,1941. 

Causes Nos. 4647, 5334 and 10719 consolidated for trial 
at pretrial proceedings. 


Complaint. 


12 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action, File Number 4647 

nr 

R. Gordon Beam, 912 G Place, N. W., Washington, D. C. 

Plaintiff , 
v. 

Brooks Transportation Company, Inc., a corporation, 

Defendant. 

(Filed November 3,1939.) 

1. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia. The defendant is a 
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corporation incorporated under the laws of the State of 
Virginia, engaged in interstate commerce and doing busi¬ 
ness in the District of Columbia. 

2. On February S, 1939, the defendant, by its agents, 
operated a large truck or motor vehicle in a westerly 
direction on New York Avenue, Northeast, in the District 
of Columbia. On the said date, the plaintiff was a passenger 
in an automobile being operated on said New York Avenue 
in a westerly direction which said automobile had been 
brought to a standstill on the east side of the intersection 
of said New York Avenue by Florida Avenue, by reason 
of the flash of a red light signal being a part of the traffic 
signals installed and operated at said intersection by the 
District of Columbia. 

3. On said date, the defendant, by its agent, negligently 
drove its said truck or motor vehicle into and against the 
rear of the said automobile in which plaintiff was a pas¬ 
senger as aforesaid with great force and violence. 

4. As a result of the aforesaid negligence of defendant, 
plaintiff was severely jarred and thrown about in said 
automobile and sustained multiple body bruises and con¬ 
tusions, a deep laceration of his scalp requiring stitching, 

a severe laceration over his left shin bone requiring 
13 stitching, a severe and permanent sprain of his left 
shoulder, a severe and permanent sprain and injury 
of his lower back with sacro-iliac involvement, fracture of 
the fourth and fifth ribs on his left side, dislocation of his 
right hip with several small chip fractures of the hip socket, 
/permanently injuring the same, and semi-rupture and 
severe sprain of the muscles and ligaments of his right 
thigh and hip and also of the muscles and ligaments of the 
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left side and as a result of the aforesaid injuries developed 
rectal and bladder complications. And plaintiff also re¬ 
ceived a severe shock to his nervous system which has 
rendered him permanently nervous, and plaintiff was other¬ 
wise injured, was prevented from transacting any business 
or doing any work, suffered great pain of body and mind, 
incurred expenses for medical attention, X-rays, nursing 
and hospitalization, in the sum of approximately One 
Thousand dollars ($1,000.00), and will be compelled in the 
future from time to time to incur expenses for medical 
attention. 

WHEREFORE, plaintiff demands judgment against the 
defendant in the sum of Fifty Thousand dollars ($50,000.00) 
and costs. 

R. H. YEATMAN, 

R. H. YEATMAN, JR., 
Attorneys for Plaintiff. 


Jury trial demanded by plaintiff. 

R. H. YEATMAN, 
Attorney for Plaintiff. 


14 (Beam—Civil No. 4647.) 

Motion for Leave to Amend Complaint. 

(File February 13, 1941.) 

Now comes the plaintiff, by his attorney, and moves the 
court for leave to amend the complaint in the above entitled 
cause by adding to Paragraph 3 thereof the following: 
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“And the defendant further negligently operated the 
said truck or motor vehicle upon the highway aforesaid 
which said truck was not equipped with brakes as re¬ 
quired by paragraph (a) of Section 52, Article VII, 
of the Traffic and Motor Vehicle Regulations of the 
District of Columbia, in effect on the aforesaid date, 
and which regulation reads as follows: 

Section 52. Brakes 

(a) Every motor vehicle (other than a motorcycle) 
when operated upon a highway, shall be equipped with 
brakes adequate to control the movement of, and to 
stop and to hold, such vehicle, including two separate 
means of applying the brakes, each of which means 
shall be effective to apply the brakes to at least two 
wheels. If these two separate means of applying the 
brakes are connected in any way, they shall be so con¬ 
structed that failure of any one part of the operating 
mechanism shall not leave the motor vehicle without 
brakes on at least two wheels.’* 

R. H. YEATMAN, 

Attorney for Plaintiff. 


15 (Beam—Civil No. 4647.) 

Order Permitting Amendment of Complaint. 

Upon consideration of the motion of the plaintiff for 
leave to amend the complaint in the above entitled cause, it 
is by the Court this 28th day of February, 1941, 

ORDERED, that the said motion be and the same hereby 
is granted, and that the complaint in the above entitled 
cause stand amended as in said motion set forth. 

T. ALLAN GOLDSBOROUGH, 
Justice. 
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n. 

TESTIMONY OF WITNESSES DESIGNATED BY 

APPELLANTS. 

Testimony of Edgar M. Campion. 

74 By Mr. Quinn: 

• • • • • 

Q. You had not been working the day of this accident? 
A. No, I was not working. 

75 Q. Where were you coming from? 

Mr. Yeatman: I object. 

A. From Maryland. 

By Mr. Quinn: 

Q. What place? A. Cottage City, I think the name of 
the place is. 

Mr. Yeatman: I object to that, but if you insist 
on it— 

By Mr. Quinn: 

Q. From Jimmie Fontaine’s place? 

Mr. Williams: I object. 

Mr. Yeatman: Let him go on. 

The Court: I overrule the objection. 

A. We were going from the Maryland Athletic Club. 

By Mr. Quinn: 

Q. From Jimmie Fontaine’s place, wasn’t it? A. From 
the Maryland Athletic Club. 

Q. Don’t you know that is Jimmie Fontaine’s place? 
A. No. 

Q. You don’t know it? A. No. 

Q. Who owned the car that you were driving? A. I 
don’t know. 
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Q. When you were at the Maryland Club were you 
with Mr. Beam? A. I saw Mr. Beam there, yes, sir. 

76 Q. You saw him there? A. Yes, sir. 

Q. And you tell us now that you do not know 
that that was Jimmie Fontaine’s place? A. I don’t know 
who owns the place. 

Q. What were you doing there? 

Mr. Yeatman: I object. 

A. We went out to have dinner. 

Mr. Yeatman: I object to what they were doing 
a long time before the accident. 

Mr. Quinn: This is the very evening of the acci¬ 
dent. 

The Court: I overrule the objection. 

Mr. Yeatman: All right. 

By Mr. Quinn: 

Q. What were you doing there? A. I went out for 
dinner with a friend of mine. 

Q. Who was the friend? A. Mr. Walsh. 

Q. Was Mr. Walsh in the car when you came in? A. 
No, sir. 

Q. Was that the contractor that you worked for? A. 
He was the contractor, yes, sir. 

Q. Is that all you did out there? Have dinner? A. He 
went out for the purpose of looking over the place. There 
was supposed to be some additions made. He went 

77 out to see if he could get the contract for it. 

Q. Had you ever been out there before? 

Mr. Stern: We object to that and we do not see 
where it is material. 

Mr. Yeatman: You may as well ask him whether 
he played bridge the night before. 

The Court: I overrule the objection. This is 
cross examination. 
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By Mr. Quinn: 

Q. Had you ever been out there before? A. Yes, I 
had been out there before. 

Q. You had been out there quite frequently before, 
hadn’t you? A. No, sir. 

Q. How many times do you think you had been there? 
A. Oh, maybe a half dozen times. 

Q. Did you go out there always to take dinner there? 
A. Generally. It is a good restaurant out there. 

Q. You knew it was Jimmie Fontaine’s place? A. I 
didn’t know whose place it w r as. All I knew was the 
Maryland Athletic Club. 

Mr. Stern: I object to that. 

The Court: This goes to his credibility. 

Mr. Stern: He wants to know if he heard any¬ 
body say it was Jimmie Fontaine’s place. 

78 The Court: I overrule the objection. 

Mr. Stern: Exception, if your Honor please. 

The Witness: I saw something in the newspaper 

to that effect, but it didn’t affect me any. 

• • # * • 

Q. How did you get out to Maryland Athletic Club, as 
you call it? Did you go out in the same machine you came 
home in? A. No, sir. We took a taxicab out there. 

Q. Took a taxicab out there? A. Yes, sir. 

• Q. Who was in the taxicab with you? A. Mr. Walsh 
and the driver. 

Q. How did you come to get in this car you were in? 
A. It so happened there wasn’t a taxicab there and this 
car was coming back. 

Q. That car was furnished by Jimmie Fontaine’s, 

79 wasn’t it? A. I don’t know who furnished it. 

Q. Had you ever met Sheriff Slater before? A. 
Yes, sir, I had seen him before. 
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Q. Mr. Campion, I am not asking you these questions 
to embarrass you at all— 

Mr. Yeatman: I do not think he needs any 
apology. 

The Court: Go ahead and ask the questions. 

Mr. Quinn: No apology. 

Mr. Yeatman: You are making one. 

By Mr. Quinn: 

Q. Didn’t you go out there to gamble? A. No, sir. 

Mr. Yeatman: I object to that. 

The Court: On what grounds? 

Mr. Yeatman: What has that got to do with wheth¬ 
er this automobile was negligently driven down there 
at this particular time? 

Mr. Quinn: That is not the question. It goes to 
the amount of damages. 

The Court: I think these questions are admissible 
on the ground of credibility. 

Mr. Yeatman: Credibility, because he went out 
to a social club ? 

Mr. Quinn: And also on the question of damages. 
80 The Court: As to the question of whether he has 
told us the truth about that. 

Mr. Yeatman: Your question proves that he was 
telling the truth. 

The Court: I overrule the objection. 

By Mr. Quinn: 

Q. Didn’t you go out there to gamble that evening? 
A. No, sir. 

Q. And weren’t you gambling there? A. No, sir. 

Q. That did not happen at all? A. I didn’t gamble. 

Q. Did you see the others gambling there ? A. I don’t 
know T what they were doing. 

Q. You did not notice at all? A. No. 
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Q. You did not notice wliat any of these other men in 
this car were doing? A. No, sir. 

Q. Did you resign these jobs with the Secret Service 
and the other of your own free will? A. Yes, sir. 

Q. Each one of them? A. Yes, sir. 

Q. There had not been any criticism of your 
81 service? A. No, sir. 

Q. On account of gambling? A. No, sir. 

Mr. Quinn: That is all. 

FURTHER RE-DIRECT EXAMINATION: 

By Mr. Yeatman: 

Q. What floor is the restaurant on in this club? A. 
The restaurant is on the second landing—the first landing 
going up the steps. 

Q. Was there any gambling going on in that restaurant? 
A. No, sir. 

The Court: Is that all, gentlemen ? 

* # * • * 

Testimony of John T. Stonebumer. 

94 By Mr. Yeatman : 

* « • • • 

95 Q. Are you married or single? A. Married. 

Q. What kind of a family have you? A. I have 
four children. 

Mr. Quinn: I object. 

The Court: Just a minute. I do not see that his 
family has anything to do with it. The question is, 
What damage did he suffer? 

Mr. Yeatman: I agree with your Honor, except 
they think that being out to Fontaine’s has something 
to do with it. 
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The Court: I do not think that is correct examina¬ 
tion. If they want to go into it, perhaps they may. 

• • • • • 

By Mr. Quinn: 

* • • * * 

109 Q. Did you have any work with Jimmie Fon¬ 
taine? A. No, sir. 

Q. Were you coming from his place that night? A. I 
was coming from Maryland Athletic Club. 

Q. Wasn’t that Jimmie Fontaine’s place? A. Well, 
I couldn’t say. It might have been, but personally I couldn’t 
say whether it was his or whose. 

Q. Didn’t you know it was Jimmie Fontaine’s place? 
A. No, sir, I couldn’t say. 

Q. Did you see Jimmie Fontaine? A. Did I see him 
that day? 

Q. Yes. A. No, sir, I did not. 

Q. Did you see him out there on other occasions? 

110 A. Well, yes. 

Q. Jimmie Fontaine sent his lawyer to see you, 
didn’t he? A. No, sir. 

Q. Did he send the doctor to see you? A. No, sir. 

Q. Did Dr. Murphy come to see you while you were in 
the hospital? A. No, sir. 

Q. Was it in Jimmie Fontaine’s car that you were rid¬ 
ing? A. I don’t think so. 

Mr. Yeatman: If the Court please, I have been 
cut down on the theory that these things have nothing 
to do with the case. 

The Witness: I don’t think so. 

Mr. Yeatman: I object to going into this, not that 
I am bothered with it, but I do not think it is mate¬ 
rial. 

The Court: Well, I overrule the objection. 
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Mr. Yeatman: May my objection stand against 
this line of examination? 

The Court: Yes. 

By Mr. Quinn: 

Q. Did you tell your doctor, Dr. McLain, that you were 
an employee of Jimmie Fontaine’s? A. No, sir. 

Q. How did you go out to the Maryland Athletic 

111 Club, or whatever you call it ? A. I met a car down 
at Seventh and E and went out there. 

Q. What car did you meet at Seventh and E? A. Well, 
the car that takes people out to the Maryland Athletic Club. 

Q. Those who want to go out to the Maryland Club can 
get in that car at Seventh and E? A. They can get in 
there. 

Q. You know that that car is furnished by Jimmie Fon¬ 
taine to get out to his gambling establishment ? A. It may 
be furnished by Jimmie Fontaine. I don’t know. All I 
know is it was furnished by the Maryland Athletic Club. 

Q. Didn’t you go out there to gamble? A. Well, I do 
that occasionally, if you want to know. 

Q. That is not the question. Didn’t you go out there 
this night to gamble? A. Yes, sir. 

Q. And you knew the car to take you to the gambling 
place is at Seventh and E? A. Yes, sir. 

Q. And you knew that place is operated by Jimmie Fon¬ 
taine? 

Mr. Yeatman: I object to that. It has been an¬ 
swered five times. 

A. Mr. Quinn, if you want me to say it ten times, I will 
say it ten times, but I don’t know. 

112 The Court: I will overrule the objection. 
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Testimony of R. Gordon Beam. 

150 By Mr. Quinn: 

* m * * * 

Q. Were you at Jimmie La Fontaine’s that night 

151 before the accident? A. Was I? Yes, sir—I was 
at the Maryland Athletic Club. 

Q. You knew that was Jimmie La Fontaine’s didn't 
you? A. I. don't, no, sir. 

Q. Let me call your attention to your testimony on Feb¬ 
ruary 8th: 

“Weren’t you employed at Jimmie La Fontaine’s at 
the time of the accident?” 

“Answer. No, sir, never in my life.” 

“Question. lY)u had been out there that evening?” 
“Answer. Y”es, sir.” 

You knew it was Jimmie La Fontaine's at that time, 
didn’t you? A. No, sir. I don’t know it vet. 

Q. Never heard it was Jimmie La Fontaine’s? A. I 
have heard of him, yes, sir. 

The Court: He did not answer the question. He 
said, “I have heard of him.” 

By Mr. Quinn: 

Q. Did you hear it was Jimmie La Fontaine’s place? A. 
No, sir. I have read in the paper of La Fontaine. I have 
heard people talk of La Fontaine. 

Q. Did you read that this place known as the Mary¬ 
land Athletic Club was Jimmie La Fontaine’s place? 

152 A. Maryland Athletic. 

Mr. Y r eatman: Your Honor is leaving this in over 
my objection? 

The Court: Yes. 
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By Mr. Quinn: 

Q. Did you read in the paper that it was Jimmie La Fon¬ 
taine’s place? A. They talked about “Jimmie’s” place. 
They never said what in the paper. 

Q. You knew when they talked about Jimmie they were 
referring to Fontaine’s? A. No, sir. 

Q. You do not know that? A. They were referring to 
Fontaine’s, yes, sir, of course. 

Q. You knew that they referred to the Maryland Ath¬ 
letic Club as Jimmie’s place? A. No, sir. 

Q. Did you see Jimmie Fontaine out there that night? 
A. No, sir; never have seen the man in my life. 

Q. Had you seen him on any other occasion? A. No, 
sir. 

* # • * • 

153 Q. * * * Did Jimmie Fontaine’s lawyer come to 
see you? A. No, sir. 

Q. He did not? A. No, sir. 

Mr. Yeatman: Of course, I do not know what the 
lawyer of somebody else going to see this man has to 
do with it. 

The Court: He is able to answer. 

Mr. Yeatman: Surely, he is able to answer it, but 
I cannot see the pertinency of it. 

The Court: It is in now. 

By Mr. Quinn: 

Q. How did you get out to the Maryland Athletic Club 
that night? A. From Seventh and E Streets, North¬ 
west. 

154 Q. Were you told to meet a car there? A. They 
said the house car, as they call it, left from Seventh 

and E. 

Q. Who told you the house car left from there? A. Oh, 
different people; numerous people. 
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Q. And you went out in a house car? A. Yes, sir. 

Q. Was that the same car that was involved in this ac¬ 
cident? A. I imagine so. 

Q. I mean the same automobile that took you— A. I 
don’t know whether it was the same. They had three or 
four cars. They ran on schedule. 

Q. Ran on schedule? A. Out and back, yes, sir. 

Q. But your recollection is that the same automobile 
brought you back? A. I don’t know whether it was the 
same or not. 

Q. Was it the same driver? A. I don’t remember that. 

Q. What was the name of the driver of the automobile 
that brought you back? A. Slater; Sheriff Slater. 

Q. Sheriff Slater? A. Yes, sir, Sheriff from Berwyn. 

Q. You mean that he is connected with the Sher- 
155 iff’s office out in Prince Georges County? A. I 
imagine so. They called him sheriff. 

Q. He was driving the automobile for the Maryland 
Athletic Club and bringing customers there? A. Yes, sir. 

Q. Is that correct? A. That’s right. 

The Court: He said “former sheriff,” I believe. 
He says a lot that you do not hear. 

Mr. Quinn: He said “sheriff” at first. 

Mr. Yeatman: We can ask whether it was the 
former sheriff or the then sheriff. 

The Court: Please, Mr. Beam, when you say any¬ 
thing say it loud enough for everybody to hear it. 
I think I catch some of these things. I may not. You 
talk so indistinctly that I have great difficulty in un¬ 
derstanding what you are saying. If the jury can¬ 
not hear you you may as well go home, if they do not 
know what your story is all about. 

The Witness: I am nervous. You see, my voice 
falters. 

• • • • • 
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Traffic Regulations, Etc. Discussed. 

325 Mr. Yeatman: 

• • • • • 

I also wish to offer in evidence a section of the municipal 
regulations or traffic regulations that are pleaded in the 
complaint. 

I am reading now, ladies and gentlemen, from a certified 
copy of paragraph (a), Section 52, Article VII, of the Traf¬ 
fic and Motor Vehicle Regulations of the District of Col¬ 
umbia in effect at the time of this accident: 

“Every motor vehicle (other than a motorcycle) 
when operated upon a highway, shall be equipped 

326 with brakes adequate to control the movement of, 
and to stop and to hold, such vehicle, including two 
separate means of applying the brakes, each of which 
means shall be effective to apply the brakes to at least 
two wheels. If these two separate means of applying 
the brakes are connected in any way, they shall be so 
constructed that failure of any one part of the op¬ 
erating mechanism shall not leave the motor vehicle 
without brakes on at least two wheels.” 

That concludes our case in chief, if the Court please. 

Mr. Williams. I assume, your Honor, that the stipula¬ 
tion with regard to the doctor’s bills and the X-ray bill with 
regard to Mr. Campion is in evidence? 

The Court: Very well. 

Mr. Yeatman: I would like to read the regulation about 
the speed in evidence, if your Honor please. May I bor¬ 
row it from your Honor? 

Mr. Quinn: I object to that. He did not plead that at 
all. j 

The Court: I will overrule the objection. He may 
amend. That follows the other regulation you read. 
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Mr. Yeatman: Yes. 

Following the regulation I just read is this regulation, 
sub-paragraph (b) of Section 22, under the heading “Re¬ 
strictions as to Speed”: 

“No person shall drive a vehicle upon a highway 
at a greater speed than is reasonable and prudent, 
327 having due regard to the traffic, surface and width 
of the highway, and the hazard at intersections, and 
any other conditions then existing. 

“ (c) The speed of any vehicle on any street, high¬ 
way, or bridge in the District of Columbia shall not 
exceed 22 miles per hour, except as hereinafter spe¬ 
cifically provided, or as may”— 

Mr. Stern: That has been changed to 25, if your Honor 
please. 

The Court: Mr. Stern says that has been changed. 

Mr. Yeatman: 25 instead of 22. 

—“except as hereinafter specifically provided, or as 
may otherwise be indicated by official signs: Pro¬ 
vided, however, That no vehicle shall be driven on 
any highway at a speed in excess of that indicated 
as follows for the particular district, location, or 
conditions: 

“1. Not to exceed 7 miles per hour”— 

The Court: I would skip that. 

Mr. Yeatman: I will only read the part that is agree¬ 
able. 

“Not to exceed 15 miles per hour: Tractor trucks.” 

That is the part that I really want. 

Mr. Stern: There is a portion in there about 28000 
pounds. 

Mr. Yeatman: Where is that? 

Mr. Stern: Right in the same regulation, “Not to ex¬ 
ceed 10 miles per hour.” 
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328 Mr. Quinn: I submit we are entitled to some no- i 
tice of what they want to prove. They amend it so 

as to specifically allege the violation of one regulation. When 
we come here we are met with all sorts of them. There is 
absolutely no proof to support any of them. There is no 
proof that the truck was not equipped. There is no proof 
as to speed. The one boy that they put on the stand as to 
speed insists that the speed after the collision occurred here 
right at the point (indicating)— 

Mr. Yeatman: Ben Dickson said he was going 30 miles 
an hour. 

The Court: I thought there was testimony as to speed 
before the collision. 

Mr. Yeatman: Ben Dickson testified. 

Mr. Quinn: Ben Dickson, when confronted with thei 
statement, insisted that he saw the thing after the colli¬ 
sion. 

Mr. Yeatman: No. He said he hit the curb after the 
collision. ; 

The Court: Show any regulation that you want to of¬ 
fer to Mr. Quinn. He is entitled to see it before you offer 
it. 

Mr. Quinn: Furthermore, we have not any proof as to 
what these regulations to 1934 are today. 

Mr. Yeatman: If there is any question about it, I will 
send down to the Commissioner’s office. 

Mr. Quinn: I could have checked up on this if I thought 
you were going to offer them. 

329 The Court: You had better check it. 

Mr. Yeatman: I will check them up at recess, if 
we find anybody in the Commissioner’s office then. 
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Testimony of Howard S. Slater, Jr. 

By Mr. Quinn: 

• • • • • 

393 Q. There is not any doubt in your mind, is there, 
that there were two cars parked to vour left? A. I 
am positive of it. 

Q. There is not any doubt that you moved forward and 
started to turn into Florida Avenue? A. That’s right. As 
I say, there was no car parked behind me or in front of me. 
They were parked side by side. In other words, that con¬ 
sisted of a lane of traffic in which three cars could run. I 
was like this (indicating), another one like this (indicating), 
and another one like this (indicating). 

Q. Three abreast? A. Three abreast. There was no 
one behind any car. There was three cars sitting side by 

side, no one in front or behind. 

• • • • * 

By Mr. Yeatman: 

• • • • * 

396 Q. You were injured in this accident, were you 
not? A. Yes, sir. I had a slight concussion of the 

brain or the skull, on the left-hand side of my head. 

Q. Did you make a claim for damages ? A. Yes. 

397 Mr. Quinn: I object. 

Mr. Yeatman: I want to show the interest of this 
witness. 

(Counsel for both sides approached the bench, and 
the following occurred:) 

Mr. Yeatman: I want to show that they settled 
his claim, on the question of his bias and interest. I 
am going to attack his credibility. 

Mr. Quinn: I do not see that it goes to his cred- 
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ibility. It is merely the fact that we made a settle¬ 
ment with him. 

The Court: I think it does. I overrule the ob¬ 
jection. 

Mr. Yeatman: I won’t ask the details of it. 

Mr. Quinn: I will go further into it. 

(Counsel resumed their places at the trial table and 
the following occurred:) 

By Mr. Yeatman: 

Q. Was your claim settled? A. Yes, sir. 

• • • • • 

By Mr. Quinn: 

• • • • • 

| 

402 Q. Do you remember testifying in the police court 
in 1939? A. Yes, sir. I was there. 

Q. When we had a hearing and Mr. Craver was there, 
the driver of the truck? A. That’s the driver of the truck? 

Q. Yes. A. Yes,, sir. I don’t remember his name. I 
remember seeing him. That’s the man out in the witness 
room now. 

Q. And you were called to testify in that case by the Dis¬ 
trict of Columbia, were you not, by the police? A. Yes,| 
sir. 

Q. And I ask you if you did not testify— 

Mr. Yeatman: I object. 

The Court: I do not see the relevancy of that. 
Mr. Quinn: For this reason— 

The Court: Do you want to contradict him? 

Mr. Quinn: No. 

The Court: Come to the bench. 

403 (Counsel approached the bench, and the followin 
occurred:) 

Mr. Quinn: They asked this man about a settld- 
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ment of Ms case, undoubtedly for the purpose of im¬ 
peaching him and showing his bias, and I want to 
show that in the Police Court, in which the District 
of Columbia was prosecuting, he testified exactly the 
same way as he has here. 

The Court: You mean before the settlement? 

Mr. Quinn: I will ask him about that. I say it 
does not make any difference whether it was before 
or after, because in that case he was not testifying 
for the Brooks Transportation Company at all. He 
was testifying for the District of Columbia. 

Mr. Yeatman: I do not know of any rule of law 
that permits him to bolster up the witness— 

Mr. Quinn: It is not bolstering. You attacked 
his credibility, or tried to attack it. 

Mr. Yeatman: I attacked it on one ground, for 
what it is worth. 

The Court: I think he can show that he did that 
by testifying before the Police Court. 

Mr. Yeatman: How do we know what was in this 
man’s mind about getting a settlement? 

The Court: I think you can argue that to th« 
jury. I think you can make a legitimate argument 
that it might affect the weight of his testimony. I 
will overrule your objection.. 

Mr. Yeatman: Your Honor will let the point 
404 stand? We object to it. 

The Court: Yes. 

(Counsel resumed their places at the trial table, 
and the following occurred:) 

By Mr. Quinn: 

Q. Mr. Slater, you testified in the Police Court, did you 
not, on May 5, 1939? A. Whatever day it was. I don’t 
remember the day. Of course, I was there and I testified. 
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Q. In the case of District of Columbia v. John Craver? 
A. Yes, sir. That’s the driver of the truck? Yes, sir. 

Q. When was your case settled? Was it before or after 
you testified in Police Court? A. Now, to answer that in¬ 
telligently, I couldn’t say, but I am quite sure it was after-! 
wards—in fact, I am positive of it, but I don’t know justl 
when. 

Q. Wasn’t it settled in September? A. If you are ask-J 
ing me the time, I couldn’t answer that. 

Q. September, 1939? A. I know it was settled, but the 
day I could not answer. Whatever day it was, I don’t 
know. 

Q. See if I can refresh your recollection. Wasn’t i^ 
settled for $300 on September 6, 1939? A. Again I will 
have to answer you, sir, that I know it was settled, but when 
I don’t know. 

405 Q. But it was after you testified in Police Court y 
A. I am quite sure of that. 

Q. I will ask you if you did not testify in Police Court 
exactly the way you have testified here today with referk 
ence to the position you were in, the other cars parked 
alongside of you, and your starting to attempt to turn th^ 
corner when you were struck. 

Mr. Yeatman: I object. It is an improper form 
of question, in addition to my other objection. 

The Court: I think you may ask him if he testi¬ 
fied the same as he testified here. 

By Mr. Quinn: 

Q. I will ask you if you testified this way in the Police 
Court: 

“I had come in from Maryland, and had come dowjn 
New York Avenue, come down over that incline there 
which I just heard the gentlemen speak of, and wh^n 
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I got to Florida Avenue, the light there was shining 
red, stopping me at Florida Avenue and New York 
Avenue. 

“I pulled to the right of the road, which is a three- 
lane traffic going north and south. I was parked 
number one car up against the curb. There were 
other cars in the other two lanes of traffic. I was sit¬ 
ting there, of course, waiting for the traffic light to 
turn, so that I could go on across. I had seven peo- 
406 pie besides myself in the car, a Plymouth Sedan, 
eight people in the car, all told, and the front left 
window on my side was down very nearly all the 
way. I was sitting there, of course, with the car in 
neutral. I put on the brakes; no other cars behind 
me. 

“All of a sudden I heard an awful roar of a motor 
of some kind, which of course I did not know any¬ 
thing about. At that, I happened to look up in my 
mirror, rear-view mirror, and I seen—it looked like 
two headlights to me, like they were sitting up on 
the back of my rear seat, they were so close to me. 
I, of course, just seen it like that. I could not tell 
whether it was an automobile truck or what. The 
light was still shining red, and seeing that it was so 
close to me, and the light was still red, I put my car 
in gear and was going to turn around to Florida 
Avenue to my right, to get out of its way. 

“I had moved, I guess, maybe 8 or 10 feet, to the 
curb, and had just turned a tiny bit to my right, when 
all of a sudden an awful impact struck the back of 
the car, and my car went around and went up Florida 
Avenue, and went up into the freight yard, like 
there, and turned around numbers of times, and 
when I finished up I had completely come out of that 
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freight yard, like, and had crossed over and np on 
the other side of the two car tracks on Florida 
Avenue.’’ 

407 Did you testify that way? A. I sure did, and I said 

the same thing today. 

• • • • • 


Testimony of J. H. Craver. 

450 By Mr. Quinn: 

Q. What is your full name, Mr. Craver? A. 
John Hamilton Craver. 

Q. How are you employed? A. Brooks Transporta¬ 
tion, as truck driver. 

Q. How long have you been driving trucks ? A. Eleven 
years. 

Q. How many? A. Eleven years. 

Q. So in 1939 you had practically nine years’ experi¬ 
ence driving trucks ? A. That’s right. 

Q. How long were you employed by the Brooks 

451 Transportation Company? A. Soon will be eleven 
years. 

Q. You have been working for them right straight 
along? A. Yes, sir. 

Q. Coming to this accident that happened at New York 
Avenue and Florida Avenue on February 8, 1939, will you 
tell the ladies and gentlemen of the jury, in your own way, 
what happened as you came over the viaduct and started 
down to the intersection up till the time of this accident? 
A. Well, I came over the hill, started down to Florida 
Avenue, at approximately 15 miles an hour. When I got to 
a third of the way down I saw the light was changing red, 
so I applied the brakes and the brake pedal fell on the 
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floor. I taken my foot and pulled it back up and pushed it 
down again, and it fell on the floor, and I got the hand brake 
and pulled it back as hard as I could. While I was doing 
that I put it against the curb and I was dragging the curb, 
trying to slow it up and also get over the bank down into 
that fill. 

Q. That what? A. That fill at the B. & 0. freight 
station, but I was too close to the curb and I couldn’t get 
it over, so I kept on going down the hill and hit this car 
that was down there. 

Q. As you noticed that the light had changed to red 
did you notice any cars stopped at the intersection? A. 

Yes. 

452 Q. How many cars were there? A. Three. 

Q. How were they? Behind each other or 
abreast? A. No, sir; they were abreast. 

Q. Approximately how far were you from the intersec¬ 
tion and from the point of the collision when you turned 
your car into the curb and tried to get over the curb? A. 
Well, I don’t know exactly how far it was; away up the hill 
before I hit the car. 

Q. Up the hill before you hit the car? A. Yes, sir, away 
up there. 

Q. Then from that point on did your truck go along the 
curb? A. Yes. I think it went along the curb a good ways 
down the hill, maybe a hundred yards down the hill. 

Q. A hundred yards or a hundred feet? A. A hundred 
feet. Excuse me. 

Q. When you struck this car there what happened to 
the car and what happened to your truck? A. I don’t 
know exactly what happened to the car, but the truck made 
a turn and came off New York Avenue, up Florida Ave¬ 
nue, and jumped the curb and knocked down a traffic-con¬ 
trol box, I think it was, and then up into a tree, right 
straight into the tree, and that’s where it caught fire. 
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Q. Yon were knocked out about that time? A. I 
453 was knocked out after I hit the tree. I remember hit¬ 
ting the tree and that’s all. 

Q. When you came to where were you? A. Laying 
over on a bank across the street. 

Q. When you say that the truck came around into 
Florida Avenue, do you mean in this direction here (indi¬ 
cating)? A. Yes, sir. 

Q. Do you remember where there is a gas station over 
here (indicating)? A. Yes. 

Q. Where did your truck come to rest with reference 
to that gas station on the left side of the street? A. About 
where that arrow is (indicating), I imagine. 

Q. About here (indicating) ? A. Yes, right along there 
(indicating)—some stores there, and a tree there. Bight in 
front of the store. 

Q. Now, you had operated that truck from where? A. 
I brought it from Baltimore. 

Q. What time did you get the truck at Baltimore? A. 
Approximately 6 o’clock. 

Q. During the day what had you been doing? A. Not 
anything; sleeping, laying around. 

Q. You were to work at night and you slept during the 
day? A. No, sir. I made the trip up 6 o’clock next eve¬ 
ning, got to Baltimore 12 that night, and was off until 6 
o’clock the following evening. 

454 Q. And then during the day you slept, you say? 
A. Yes, sir. 

Q. How many hours’ sleep do you think you had? A. 
Oh, ten or twelve. 

Q. Shortly after you got up you took this truck out? 
A. No; I had been up three or four hours before I got 
the truck. 

Q. When you drove the truck from Baltimore you came 
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over the Baltimore-Washington Boulevard, did you? A. 
That’s right. 

Q. Did you have occasion to go up and down many 
grades on the way? A. Yes, sir, quite a few between here 
and Baltimore. 

Q. Did you have occasion to use your brakes frequently ? 
A. Yes, sir. 

Q. Did your brakes work properly all the time ? A. All 
right all the way. 

Q. Where was the last place that you recall using the 
brakes before this accident happened? A. At the inter¬ 
section of Bladensburg Road and New York Avenue. 

Q. Any indication of any weakness in your brake at 
that time? A. Couldn’t tell it, no, sir. 

Q. Then you came on and the brakes suddenly 
455 went bad, as you have described? A. That’s right. 

Q. When you found out your brakes would not 
work, first your foot brake and then your hand brake, you 
said you turned your car to the curb and tried to get into 
the field? A. That’s right. 

Q. Your car did not go up over the curb, did it? A. 
No, sir. It was too close to the curb. I couldn’t get over. 

Q. You were too close to the curb when you came down 
before you tried to turn in? A. That’s right. 

Q. Did you do anything else besides that before this 
collision took place? A. Well, not that I know of, except 
I tried my hand brakes and foot brakes and slid along the 
curb. 

Q. Did you have a horn on this truck? A. Yes, sir. 
I was blowing the horn. 

Q. What kind of horn is that? A. Electro horn. 

Q. It made quite a sound? A. Yes, sir. It sounds like 
an air horn, loud. 

Q. It sounds like an air horn? A. Yes, sir. 

Mr. Quinn: Cross examine. 
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456 CROSS EXAMINATION: 

By Mr. Yeatman: 

Q. Mr. Craver, how long have you been driving those 
trucks in interstate commerce? A. Well, I have been 
driving a truck for practically eleven years. 

Q. I mean by that, you have been driving out of the 
State of Virginia into other States? A. Yes, sir. 

Q. And how long have you been driving those trucks 
into Washington and along New York Avenue and back 
again? A. Well, ever since I have been driving a truck 
I have been running north from Richmond to New York, 
up this way. 

Q. You were very well acquainted with this hill there 
at New York Avenue that descends down to Florida Ave¬ 
nue, weren’t you? A. Yes, sir. I have been over it quite 
a number of times. 

Q. Going up, when you reach the viaduct then the road 
levels off, doesn’t it, or does it? A. Yes, sir. There is a 
little level place on top. 

Q. About how heavy a truck was that? A. Well, ]} 
think it was about an 8-ton, empty; weighed about 8 ton 
empty. 

Q. The trailer and the tractor? A. Yes, sir. 

457 Q. What load did you have on when you came 
down there that night? A. I don’t know how much 

load I had on. 

Q. Didn’t you have a manifest or something? A. Wei 
have some bills on there, but the drivers don’t have. 

Q. You do not have anything to show what load yoij 
have? A. No, sir. We don’t do that. 

Q. Are there any inspection places along the roacji 
between Baltimore and Washington? A. What do yoiji 
mean by that? 
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Q. By the State. Does the State have any inspection 
stations along there? A. They have weighing stations. 

Q. Well, did you weigh in that night? A. No. They 
only weigh them at different times. They don’t weigh them 
all the time. 

Q. They don’t weigh them all the time? A. No, sir. 

Q. You remember that after the accident you were sit¬ 
ting over here, lying over on the grass, near where the 
railroad tracks are, or that yard there that is on the north 
side of Florida Avenue (indicating) ? A. Yes, I remember 
laying over there. 

Q. Do you remember, while you were waiting for 
458 a conveyance to take you to the hospital, you talked 
to one of the policemen? A. I gave one of them 
my permit. 

Q. Didn’t you also tell him how the accident happened ? 
A. I told him about brake failure, yes, sir. 

Q. I will ask you whether you did not tell him this: 
that you were driving west on New York Avenue, North¬ 
east, at about 20 miles per hour? Did you tell him that? 
A. No, sir. 

Q. You did not tell him that? A. No, sir. 

Q. And at the top of the hill you took your foot off the 
gas and started to apply your brakes, your brakes failed 
to hold and the truck ran away and struck a car in the rear 
that was stopped for a red light at New York Avenue and 
Florida Avenue? Did you tell him that? A. No, sir. The 
only thing I gave Mr. Webb was my driving permit. That’s 
all I told him. 

Q. Didn’t you just say that you did make a statement 
to Mr. Webb at that time? A. I made a statement that 
the brakes failed. 

Q. I am asking you now, Mr. Craver, whether you told 
Mr. Webb, in substance, what I have just read to you from 
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this police report. A- No, sir. I never told him 

459 about the speed. I told him that the brakes failed. 
He asked me what happened. I told him the brakes 

failed. 

Q. You never told him about speed? A. No, sir. 

Q. What I want to know is: Did you tell him what I 
have read, following that statement, that at the top of the 
hill you took your foot off the gas and started to apply your 
brakes and the brakes failed to hold and the truck ran 
away? A. I guess I told him that, yes, sir. 

Q. You told him that, didn’t you? Now, you were 
taken to the Casualty Hospital, weren’t you? A. Yes, 
sir. 

Q. Do you remember Mr. Quinn, who was one of the 
passengers in this car, being in the same room with yon in 
the hospital? A. That’s right. 

Q. When you were in that hospital you had various of 
your friends who were working for the Brooks Transporta¬ 
tion Company coming there visiting you? A. That’s right. 

Q. And some of them were truck drivers, weren’t they? 
A. That’s right. 

Q. You talked to Mr. Quinn about it? A. Naturally, 
we talked about it. 

Q. You were both there together and you talked 

460 about the accident? A. That’s right. 

Q. Didn’t you tell Mr. Quinn on one of those oc¬ 
casions, in substance, that when you were at the top of the 
hill on New York Avenue your brakes would not hold and 
you were afraid you were going to kill everybody at the 
bottom of the hill, or words to that effect? A. No, sir, I 
never told Mr. Quinn that. 

Q. Did you tell him that when you were at the top of 
the hill on New York Avenue your brakes would not hold? 
A. No, sir. I didn’t know at the top of the hill they would 
not hold. 
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Q. When you approached the viaduct and started to 
cross the viaduct you were using your gas, weren’t you? 
A. Yes, sir, going right on up to the crown of the hill. 

Q. Now, then, you knew from your experience going 
over this New York Avenue that as you reached the other 
side of the viaduct there was a steep descent? A. Yes, sir. 

Q. And wasn’t it your custom and didn’t you on this 
occasion immediately remove your foot from the gas as you 
hit that downward descent? A. No. I had a green light 
and I was going on down the hill through the light, and 
the light changed before I got to about a third of the way 
down. 

461 Q. You knew what a steep grade that is, didn’t 
you? A. Yes, I know. 

Q. About how high would you say the viaduct is above 
Florida Avenue at the intersection? A. Well, I don’t 
know that. 

Q. It is pretty high, isn’t it? A. No, it isn’t so high. 

Q. Well, whether it is or not, do you want us to under¬ 
stand that as you were leaving the viaduct to go down 
this descent you were still feeding gas to that truck? A. 
No, I wasn’t still feeding gas to that truck. I took my foot 
off at the top of the hill. 

Q. Exactly. That is what I asked you. 

Mr. Quinn: No, you did not. You asked him if 
he took it off and put it on the gas. 

Mr. Yeatman: I do not remember that. 

Mr. Quinn: That is what he was supposed to have 
told Quinn, in your question. 

By Mr. Yeatman: 

Q. You took your foot off the gas as you went over 
the viaduct, didn’t you? A. Yes, sir. 

Q. You knew you were going down a steep descent, 
didn’t you? A. That’s right. 
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462 Q. You knew you had a very, very heavy truck, 
didn’t you? A. You knew that was a pretty heavy 

truck, didn’t you? A. Yes, sir. 

Q. Did you or did you not, when you took your foot 
off the gas and started to leave the viaduct down this steep 
descent, attempt to apply your brakes to slow your truck? 
A. Not until I was about a third of the way down, when I 
saw the light was changing. 

Q. You kept going a third of the way down, coasting 
down, without any pressure on the wheels or any other 
part that slows it up? You made no effort to hold it in 
control? A. Well, if it is in gear the gears will hold it 
back to a certain extent. 

Q. When you were a third of the way down did you see 
this parked car down at the foot of the hill? A. When I 
saw the car he just pulled up to the light to stop. 

Q. Then you say the brakes gave way and you turned 
to your right and slid along the curb, and then what hap¬ 
pened? A. I was already on the right. The brakes failed, 
so I threw it into the curb and was driving it. I tried 
to stop it. The foot brakes failed, and I pulled the hand 
brake as far as I could get it, and I tried to jump the curb 
to jump it into the fill in the freight yard, but I was too 
close to get it over it. 

463 Q. Then what happened? A. I went on down the 
hill. 

Q. What part of your tractor hit the car? A. I don’t 
recall which part. It must have been the front part of the 
tractor, the right-hand side of the tractor. 

Q. Does this picture of the tractor after the accident 
refresh your recollection any (handing a photograph to 
the witness)? A. That’s the tractor. 

Q. After looking at the picture would you say that the 
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front part of the tractor hit the rear of this car? A. Well, 
you can’t hardly tell by this what hit it. 

Q. It is too badly done up, is it? A. It certainly is. 

Mr. Yeatman: That is all. 

RE-DIRECT EXAMINATION: 

By Mr. Quinn: 

Q. Mr. Craver, could you say whether there was any 
traffic on Florida Avenue as you came down when your 
brakes failed? A. There was some going by, but when we 
got down there and had the collision the traffic had stopped. 
There wasn’t any traffic going down Florida Avenue at 
the time. 

Q. There was some going by as your brakes failed ? A. 
Yes, sir, there was traffic moving down there then at that 
time. 

464 Mr. Quinn: That is all. 

RE-CROSS EXAMINATION: 

By Mr. Yeatman: 

Q. I forgot to ask you: About how far from the rim 
is the top part of the tire, the circular part? A. I don’t 
know that. 

Q. You do not know? A. No, sir. 

Q. Do you know the size of the tire? A. No, sir, I don’t 
know what size they are, whether they are twenty-nine 
seventy-five or what. I don’t know what size. 

Q. There was one question I wanted to ask you. Didn’t 
you state in that room where Mr. Quinn was with you that 
the drivers were afraid of that truck? A. I beg your 
pardon? 

Q. That the drivers were afraid of that truck, the 
brakes on that truck? A. No, sir. 
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Q. You did not? A. No, sir. 

Q. How many booster brake trucks has the Brooks 
Transportation Company got? A. They don’t have any 
now. 

Q. They don’t have any now? A. No. They had 
465 about three at that time, and they only used one or 
two of them on the road. 

Q. They had three and only used one or two of them on 
the road. How many did they have that way equipped 
with air brakes? A. I don’t know how many trucks he has, 
to be frank with you—quite a number. 

Q. At any rate, the only ones equipped with the booster 
brakes were those three that you speak of; is that true? 
A. Yes, sir. I think he had about three of that type. 

Q. Isn’t it a fact that the drivers were afraid of this 
truck and preferred to drive the air-brake trucks, because 
of the unreliability of the brakes? A. No, sir. I was no 

more afraid of that than any of the rest of them. 

• • • « • 


Traffic Regulations Further Discussed. 

• • • • • 

467 The Court: May I speak to counsel for a moment 
at the bench? 

(Counsel approached the bench and the following occur¬ 
red:) 

The Court: How much of this section 52 did you put in? 
You put in that first paragraph (a). 

Mr. Yeatman: It was, as I recall— 

The Court: You put in that first paragraph about the 
description. 

Mr. Yeatman: Yes. 

The Court: Is there any contention that that was not 
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complied with, so far as installation of the brakes was con¬ 
cerned? 

Mr. Yeatman: I am frank to say, if the Court please, 
that I really could not follow the testimony. I am so un¬ 
mechanic that I could not follow the verbal testi- 

468 mony, but from what little I gathered from it, I 
doubt that there is any testimony that the truck 

was not equipped with two separate means to apply the 
brake. 

The Court: You contend that it was not equipped with 
two separate means to apply the brake? 

Mr. Yeatman: I thought at first that possibly that would 
be the situation, but I do not know what your Honor’s re¬ 
action to that testimony is. 

The Court: I went along with you at first, but I found 
out that what they do is to apply a shoe to the driving 
mechanism. It went to the transmission. It did not make 
any difference whether it was in gear or not. It pre¬ 
vented the driving mechanism from turning. That in turn 
prevented the axles from turning. 

Mr. Yeatman: I got the impression that there were 
two separate means of applying the brakes. 

Mr. Quinn: If it was not arranged that way they could 
not comply with the regulation, because the mechanism 
would not be separate that way. 

The Court: The foot mechanism applies the shoes to the 
drum of the wheel. Then the other applies it to the axle. 
That would not have been sufficient, because the wheels 
turn around the axle, but we all know enough to know that 
the rear wheels turn with the axles. 

What is your contention with respect to the failure 

469 of the brakes? 

Mr. Quinn: The brakes failed due to some me¬ 
chanical defect— 
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The Court: You do not contend that the band brake 
failed also! 

Mr. Quinn: Yes. That is the testimony of the driver— 
that he tried both of them, but they would not work. 

The Court: He was able to apply the hand brake? 

Mr. Quinn: He applied the foot pedal, but he didn’t have 
anv brake. 

The Court: He did not apply the brake— 

Mr. Quinn: Then he applied the hand brake, and that did 
not hold. | 

The Court: It did not hold, but I did not understand 
that it was because the shoes did not apply. The foot brake 
did not hold because the shoes did not respond or were not 
put on, but the impression I got with reference to the other 
brake is that he put it on, but, by reason of the momentum, 
or whatever it was, it did not stop the car. , 

Mr. Quinn: Oh, no. It was that it did not have any 
brake. 

Mr. Yeatman: I thought that was the purport of his 
testimony. He applied the emergency brake or the hand 
brake and it would not hold at all. There was nothing from 
his testimony to indicate that the brake broke or anything 
else. It just did not hold, as far as the testimony is con¬ 
cerned. 

The Court: I think as to the foot brake it was 
470 plain that the foot brake did not go on, but I do 
not recall any testimony that the hand brake did not 
go on or that the shoes did not move. 

Mr. Quinn: He said that when he applied the hand 
brake and pulled it back as far as he could get it, it did 
not slow the truck at all. The truck kept on gaining mo¬ 
mentum. 

The Court: I do not recall precisely what he said, bu^ 

I did not get that impression. 
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Mr. Yeatman: You permitted me to read this regula¬ 
tion. I want to formally offer in evidence a certified copy 
of it, showing that it was in effect at the time of the acci¬ 
dent. 

Mr. Quinn: Let me see it. 

Mr. Yeatman: I have the formal amendment prepared. 
I have a formal order permitting it. It is the same in each 
case. 

Mr. Quinn: Have you finished vour testimony? 

Mr. Yeatman: No. I called a witness and he did not 
show up. 

The Court: Well, now, is there any question that those 
brakes, if they were in working order, were not adequate? 

Mr. Yeatman: I think there is something there for the 
jury to determine as to whether or not that emergency 
brake was adequate. I think there is enough in the testi¬ 
mony for them to find that he applied the emergency brake 
and it did not hold. I would not want your Honor to 
charge as a matter of law that that was the testimony, al¬ 
though I am confident that that w r as the effect of it. 
471 The Court: There is a regulation which is part 
of section 52 which has certain requirements as to 
brakes: It shall be capable of stopping a car at a certain 
distance at a certain speed on a certain type of road. 

I do not understand that you make any contention with 
respect to that? 

Mr. Yeatman: Well, it is so complicated that I did not 
try to. 

The Court: I just want to get it straight. 

Mr. Quinn: I think under the testimony as it is now 
that this regulation about the equipment on this truck has 
no application whatever. 

The Court: Is there any objection to this particular 
amendment? He wants to put that in. What is the pur¬ 
pose of offering this regulation? 
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Mr. Yeatman: On the speed, one witness said he was 
going 30 miles an hour. 

The Court: What speed are you contending! 

Mr. Yeatman: 15 miles for a tractor truck of a weight 
of 28,000 pounds. This had a gross weight of 35,000 
pounds. 

The Court: We have not any evidence as to the amount 
or the weight of the load. 

Mr. Yeatman: He said it was 35,000 pounds gross weight 
and that it was loaded. Now, they made no effort to show 
the nature or weight of the load, and they permitted 
472 that evidence to stand, that it was loaded, and I think 
that that is sufficient to work on. 

Mr. Quinn: This regulation here (indicating) refers to 
the weight of the vehicle. 

The Court: Well, that raises a question that I do not 
know the answer to. I do not know whether that means 
loaded or unloaded. 

Mr. Yeatman: The term “gross weight,” so far as the 
evidence goes, as used by these experienced men, apparent¬ 
ly means the weight of the vehicle plus the load. 

The Court: There may be something in here on that sub¬ 
ject. I must confess I do not know. 

Mr. Yeatman: I doubt if you ever find any truck weigh¬ 
ing 28,000 pounds. This was a big truck and it weighed 
17,000 pounds. Colonel Williams says the biggest truck 
he ever knew of was 10 tons. That is about 20,000 pounds. 

The Court: I am not an expert. 

Mr. Yeatman: Neither am I, if the Court please. I only 
gathered that impression from men who handle trucks. I 
asked the question to ascertain the load. 

He said, “Did you mean the gross weight?” 

I said yes, and then he gave the gross weight at 35,000, 
so evidently that is an expression that the truck drivers 
and truck owners understand. 
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473 The Court: Section 63 reads: “Bridge regula¬ 
tions. No vehicle the weight of which, including its 

load, exceeds the load limit for which any bridge is posted 
shall cross the bridge so posted without written permission 
of the Engineer Commissioner”. 

Gentlemen, do you want to file this amendment? 

Mr. Yeatman: Yes, sir. In order to preserve the rec¬ 
ord, I would like to have this order. 

The Court: Do you object to that? Let it be filed. 

Mr. Quinn: I object to it and I want the record to show 
that I object to it because counsel had ample opportunity 
to amend at pretrial, after having received leave to amend 
once; and, secondly, that there was absolutely no evidence 
in this case to warrant the amendment or to permit the in¬ 
troduction of the regulations referred to in the amend¬ 
ment. There is no evidence of speed before the accident 
happened. 

The Court: I understand the plaintiffs offer Section 22 
of Article 6. Do you object to that also? 

Mr. Quinn: Yes. I think that is the same thing. 

The Court: Your objection is overruled. 

(Document containing traffic regulations offered was 
marked Plaintiffs’ Exhibit 8 and was received in evidence.) 

Mr. Yeatman: There is a similar order in the Stone- 
burner case. 

The Court: It is understood that the defendant’s 

474 objection goes to the order in each case, of course. 

Mr. Yeatman: And also in the Campion case. 

The Court: Very well. Now, I suggest to you gentle¬ 
men that if they are going to contend that the 28,000 pounds 
includes the load I would like to have some evidence on 
the point, if you can get it. 

Is there anything else? 
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Mr. Quinn: What disposition did your Honor make of 
this regulation with reference to the equipment calling for 
two means of application, and so forth? 

The Court: You have a motion to strike that? 

Mr. Quinn: I have a motion to strike that. 

The Court: I overrule that motion. 

Mr. Quinn: I move to strike it out because the evidence 
conclusively shows that the truck was equipped with brakes 
that complied with the spirit and the letter of the regula¬ 
tion. i 

The Court: Very well. As I understand it, the defense 
is closed. 


THE CHARGE OF THE COURT TO THE JURY. 

Charge to the Jury. 

I 

I 

504 The Court (Adkins, J.): Ladies and gentlemen, 
while there are two cases before you and they have 
been tried together as a matter of convenience, you should 
bring in a separate verdict, of course, in each case. So far 
as the third case of Mr. Beam is concerned, that has been 
withdrawn from you and you will not spend any time at all 
in considering his injuries or anything of that kind. 

Now, as you know, it is your exclusive duty to pass on 
and decide all the facts in the case. You will, of course, a<^ 
cept my statement of the law as correct. 

I 

You should examine the testimony of all the witnesses, 
deciding what you think really happened, and then apply 





48 


the legal principles that I state to you to those facts and 
determine what your verdict shall be. 

If you think I have any view of the facts, do not be in¬ 
fluenced by that. I have a right to discuss the facts with 
you if I want to, but able counsel have been over the evi¬ 
dence so recently that I do not need to do that. If I do 
mention the facts it is for the purpose of illustrating the 
legal principles. But if you do think I have any view 
505 of the facts, please disregard that. You are the 
exclusive judges of the facts and you should exer¬ 
cise your own judgment. 

You must weigh and consider this case without regard 
to sympathy, prejudice, or passion for or against either 
party to the action. In other words, so far as we are 
all concerned, there is one common thing that governs us. 
We should rely on our judgment and nothing else. We 
always have a natural sympathy for anyone who has been 
hurt, but we should not let that influence us in any way. 
It is your judgment that you are called upon to exercise. 

Now, there are certain rules that apply to all the cases, 
with which you are familiar, I think, from your experience 
in other cases, but it is my duty to state them in each case. 

In this case the plaintiffs say that the defendant was 
negligent and that the negligence was the proximate cause 
of the collision. So as to those two contentions the burden 
of proof is upon them to establish their contention by the 
fair preponderance of the evidence. Of course, the same 
rule is applicable any time you consider the question of 
negligence—that is, whoever affirmatively alleges some¬ 
thing in court is called upon to establish that by the fair 
preponderance of the evidence. 
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Now, that does not necessarily depend upon the number 
of witnesses, though you are always entitled to take into 
consideration the number of witnesses. What you 
506 should do is to examine critically the testimony of 
every witness. One witness may be in a better po¬ 
sition to observe than other witnesses, or it may have 
been his duty to observe. One witness may have a better 
memorv than another. 

When we are undertaking to decide what we mean by 
the preponderance of the evidence, you will naturally take 
into consideration the number of the witnesses. It means 
that when you get through, when all the testimony is be¬ 
fore you, whether the witness is called by the plaintiff or 
the defendant or both, does all of this evidence preponderate 
in favor of the plaintiff? That is, is there a greater degree 
of evidence tending to show that the contentions of the 
plaintiff are correct ? If so, the plaintiff has established the 
contentions by the fair preponderance of the evidence, and 
you should decide that question in the plaintiff’s favor. 

If, on the other hand, the preponderance of the evidence 
is against the plaintiff or if the evidence is equally balanced, 
then the plaintiff has not succeeded and you should decide 
that question against the plaintiff and in favor of the de¬ 
fendant. 

Now, the credibility of witnesses is a matter of fact and 
therefore exclusively for you to pass upon. We do have 
in the case some substantial contradictions between the re¬ 
spective witnesses. That becomes a question of fact, and 
it is exclusively for you to pass on. You are naturally en¬ 
titled to consider the opportunity of the witness to 
507 observe what he tells you about his ability to re¬ 
member, his attitude upon the stand, whether he was 
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frank and candid or the reverse, whether he showed any 
bias or prejudice, or whether he created any impression 
upon you that he was simply trying to tell you the truth 
and did not care what the verdict was. Naturally, you take 
all that into consideration. 

You are entitled to consider the physical facts. You have 
some photographs here. You have the plats. You are en¬ 
titled to consider those. 

You are entitled to consider the probability of the truth 
of the statement that a particular witness makes. If he 
has made any statements at other times or if he contra¬ 
dicts himself upon the stand or if the statements he made 
at any other time are contrary, naturally you are entitled 
to take that into consideration. If a witness has a direct 
interest as to the outcome of the case, there is a temptation 
always to color the facts. You are entitled to take that into 
consideration. You are entitled to consider whether his 
interest is direct and financial in weighing his testimony. 

If you believe that any witness has wilfully and deliber¬ 
ately testified falsely as to any material matter as to which 
he could not reasonably be mistaken, you are at liberty to 
disregard all or any part of such testimony. Now, you 
notice that is permissive. Because this is a question of 
fact, the Court cannot tell you what witness you 
508 must believe and what witness you must not believe, 
but the Court does inform you that you do have the 
right, if you believe that a witness has committed perjury— 
that is testifying wilfully falsely to a material matter about 
which he could not reasonably be mistaken—to disregard all 
the testimony of that witness, without spending any more 
time on that, or you have a right to examine it critically 
and carefully and believe what part of it you think is true. 
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So far as the settlement of the claim of the witness Slater 
is concerned, that was offered merely for the purpose of 
affecting his credibility, if you think it does affect his 
credibility in any respect, but you should not pay any 
attention to that settlement so far as the question of liability 
is concerned. People frequently settled claims, whether 
they think they are justified or not, so that that is not any 
evidence that there is liability here. It only goes to the 
credibility of the witness Slater. 

You are further instructed that if you find that the 
testimony tends to show that the plaintiffs had been com¬ 
ing from a club in Maryland and/or at other times had been 
at that club, that testimony was admitted for the consid¬ 
eration of the jury in determining the weight and credi¬ 
bility to be given to the testimony of the respective wit¬ 
nesses and their habits of industry, and it was not admitted 
for the purpose of in any way defeating the right of the 
plaintiffs to recover or to diminish the amount of dam¬ 
ages that should be awarded to them should you 
509 find a verdict in their behalf, except in that last 
respect as to damages, if you find that there is a 
contention that they were not working at that time, that 
the defendant argues to you that their failure to work since 
the accident was from choice or partly from choice, or if 
it was a matter due entirely to the accident. 

There is not any charge of negligence against the plain¬ 
tiffs, and the mere fact that they had been attending a 
gambling place, if they wanted to, does not in any way affect 
their right to recover. It was offered for whatever effect 
you may think it has on their credibility; and it is also 
argued by counsel for the defendant that that tends to show 
lack of habits of industry. Now, those are the only purposes 
for which it may be considered. 
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There has been some evidence as to an insurance com¬ 
pany settling the claim of Mr. Slater, the driver of the 
car. My own personal opinion is that that evidence which 
came from Slater was accidental, but whether it was acci¬ 
dental or not, it has no place in the case and you should 
disregard it entirely and not be influenced by it in the slight¬ 
est respect. 

The questions you have to decide are: Was the defendant 
negligent! Was that negligence the proximate cause of 
the injuries to the plaintiffs? If so, what sums would fairly, 
reasonably, and adequately compensate the plaintiffs? 

Those questions are precisely the same, whether the 
510 defendant was insured or not. Under your oaths, 
you must disregard the question of insurance. 

As I have explained to you, the charge Here is that the 
defendant was negligent in several respects and that that 
negligence was the proximate cause of the accident. 

The defendant denies both of the allegations and con¬ 
tends that it was not negligent but that it exercised reason¬ 
able care and also denies that any negligence, if there was 
negligence, was the proximate cause of the accident. 

Those are the two questions which will decide the out¬ 
come of the case, and I shall define them and explain to 
you their application here. 

I think you are familiar with our usual definition of 
negligence. It is the doing of something that a reasonably 
prudent person would not do under the circumstances, or 
it is the failure to do what a reasonably prudent person 
would do under the circumstances. 

It is admitted that the defendant owned this truck and 
that that truck was used by it in transporting merchandise 



53 


between Richmond and New York. The defendant is a 
corporation. Of course, it can only act through its servants. 

In each instance the question is whether the defendant’s em¬ 
ployees, officers, or agents have been shown to have been 
negligent. 

There is no presumption of negligence from the hap¬ 
pening of the accident itself. The duty of the plain- 
511 tiffs is to show by a fair preponderance of the evi¬ 
dence that there was negligence. 

The jury are instructed that if they find from the evi¬ 
dence that the operator of the defendant’s truck was guilty 
of negligence which was the proximate cause of the in¬ 
juries of the plaintiffs, then their verdict must be for each 
of the plaintiffs. The defendant’s agent was under the 
duty of exercising reasonable care in the operation of the' 
said truck so as to avoid injuring the plaintiffs. In deter¬ 
mining whether or not he exercised reasonable care and 
prudence, the jury are to take into consideration all of 
the facts and conditions surrounding the collision of the 
truck with the automobile in which the plaintiffs were 
passengers. 

| 

Now, as I understand the contentions of the plaintiffs, 
they fall into three heads. At the moment I want to talk 
about negligence. You can only decide one question at 
a time, and I can only discuss one at a time. Bear in mind 
that there are two things to prove; negligence in one or 
more of the three respects that the plaintiffs’ counsel 
argued for, and then for proximate cause. 

I 

First we will take up the question of negligence. As I 
understand it, the plaintiffs contend that the truck was 


) 
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being driven at excessive speed. They also contend that 
the employees of the defendant were gnilty of negligence 
in maintaining the brakes as required. Finally they 

512 say that the driver did not exercise reasonable care 
when the emergency arose, if one did arise. So I 

will discuss those three heads separately. 

Gentlemen, I have before me a copy of the regulation 
on speed which you introduced. I have a copy of the print¬ 
ed regulations. I will use this one. 

You have heard the testimony as to the speed with which 
the truck was being driven just before or at the time it 
passed the bridge and started down the incline. The reg¬ 
ulations provide: 

“No person shall drive a vehicle upon a highway 
at a greater speed than is reasonable and prudent, 
having due regard to the traffic, surface, and width of 
the highway, and the hazard at intersections, and any 
other conditions then existing. ’ ’ 

That is one thing. That does not depend upon fixed 
speed. Was there a greater speed than was reasonable and 
prudent, having regard to the traffic, the surface, and the 
width of the highway, and the hazard at intersections, and 
any other conditions then existing, which, of course, would 
include the brakes? 

In addition to that, the regulations provide that a tractor 
truck shall not be driven to exceed 15 miles per hour. 
So that if you find that this regulation was not complied 
with, then that would be negligence as a matter of 
law. 

513 There is a third item, which plaintiffs contend the 
evidence shows is applicable. The truck should not 
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exceed 10 miles an hour if it has a gross weight in excess 
of 28,000 pounds. As I understand it, it is not disputed that 
that gross weight means the weight of the truck and con¬ 
tents. 

You have heard the testimony as to the weight of the 
truck and as to its capacity. It is for you to say whether 
or not the fair preponderance of the evidence shows you 
that the truck at the time of the accident exceeded, with 
its load, 28,000 pounds; and I think, in that respect, you 
are entitled to take into consideration not only the affirma¬ 
tive testimony you had but the failure of the defendants 
to produce their papers and show to you the exact weight 
of the goods which they had at that time. If it exceeded 
28,000 pounds, the limit is 10 miles an hour. It is for you to 
say which one of these regulations is applicable. 

If you find that any one of the regulations was violated, 
then I instruct you as a matter of law that that constituted 
negligence, and, of course, it would still be for you to say, 
upon all the evidence, whether or not that negligence was 
the proximate cause of the accident. So much for the ques¬ 
tion of speed. 

The next contention of the plaintiffs is that the regulation 
wdth respect to maintaining brakes was not complied 
514 with. Section 52 provides that: 

“Every motor vehicle when operated upon a high¬ 
way shall be equipped with brakes adequate to con¬ 
trol the movement of, and to stop and to hold, such 
vehicle, including two separate means of applying the 
brakes, each of which means shall be effective to ap¬ 
ply the brakes to at least two wheels. If these two 
separate means of applying the brakes are connected 
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in any way, they shall be so constructed that failure 
of any one part of the operating mechanism shall not 
leave the motor vehicle without brakes on at least two 
wheels.’’ 

You have heard the testimony as to the two systems. 
The foot brake, I believe, was arranged to be applied to 
all six wheels? 

Mr. Quinn: All six wheels. 

The Court: And then you have heard the testimony as 
to the hand brake, which w’as arranged to be applied to 
the two rear wheels of the tractor itself. That would 
mean the middle wheels, in the picture that you have. 

Now, as I understand it, the plaintiffs do not contend 
that the brakes, as they were constructed, failed to com¬ 
ply with the regulation. The real question is whether 
they were maintained to operate as the regulation pro¬ 
vided. 

Mr. Yeatman: Yes. 

Mr. Williams: That is right. 

515 The Court: All right. Now, you have heard the 
testimony as to what the defendant did with re¬ 
spect to maintaining those brakes. As a matter of law, it 
was the duty of the defendant to exercise reasonable care 
to maintain those brakes in the proper condition to con¬ 
trol that truck under the situations which might be ex¬ 
pected to arise in the travel of that truck along the route 
which it was taking. 

In determining the question of alleged negligence with 
reference to the maintenance of the brakes you shall take 
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into consideration all the evidence in the case, including 
the evidence concerning the inspection and the adjustment, 
the place where the inspection and adjustment were made, 
the experience of the mechanics who made them, the size 
and weight of the truck, the distance he had already trav¬ 
eled and was to travel, as well as all other facts and cir¬ 
cumstances in the case, and determine whether the defend¬ 
ant exercised reasonable care in the maintenance of the 
equipment. 

Now, you have heard the arguments of counsel on both 
sides. The plaintiff has argued, I believe, that the de¬ 
fendant should have produced Mr. Boo, who we gather is 
the man who took the truck into the White service station 
about 3 o’clock in the morning of the day of the accident, 
and also that the defendant should have explained to you 
what happened to the truck in the drive from New York to 
Baltimore. 

The evidence you have tends to show that Mr. 
516 Graver took the truck in Baltimore around 6 o’clock, 
I think it was—I am not sure—and brought it over 
here. You should take into consideration all the evidence 
that you have in the case and everything that has been 
mentioned and that X just read to you and the evidence in 
the case and not evidence that is not in the case. 

The defendant argues that it exercised reasonable care 
in taking this truck to the service station maintained by 
the manufacturer and having their people go over it and 
repair it, and also in the way that Mr. Craver had operated 
the truck over Route No. 1 from Baltimore to Washington. 

Now, you are entitled to take into consideration, as I 
say, the size and weight of the truck, both loaded and un- 
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loaded, and the conditions of traffic which he would have 
to pass through. 

The rule is that it was the duty of the defendant, 
through its employees, to exercise reasonable care to see 
that that particular truck was in proper condition to be 
safely operated over the road. If a fair preponderance of 
the evidence shows that they did not exercise such rea¬ 
sonable care, then they were guilty of negligence. 

If the evidence preponderates in their favor and shows 
that they did exercise such reasonable care, or if the evi¬ 
dence is evenly balanced on that point, then you should 
decide that question in favor of the defendant. If you 
decide that there is no negligence on the part of the de¬ 
fendant, you do not need to go any further in the 
517 case. 

If you find that there was any one of these items 
of negligence, then the next question would be whether it 
was the proximate cause. 

Now, the third allegation of negligence grows out of the 
claim of the defendant that a sudden emergency arose. 
That is, the defendant contends that its employees had 
exercised reasonable care to have that brake in shape for 
the operation of the truck along the road and that in some 
way, somehow, for some reason, the brake failed to work, 
and then they contend that in the sudden emergency which 
arose the driver Craver used reasonable care. 

I will explain to you the law upon that subject. You 
will understand that what I am now about to say applies 
only if reasonable care had been exercised up to that time. 
Of course, if Mr. Craver got into an emergency by reason 
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of the negligence of other employees of the defendant, or 
if you should find from the fair preponderance of the evi¬ 
dence that there had been negligence either by him or 
other employees up to that time, this rule does not apply; 
but if you find that up to that moment reasonable care had 
been exercised by the defendant’s employees, then this 
rule is applicable: 

“A person who, without negligence on his part, is 
suddenly confronted with unexpected and imminent 
danger or circumstances which create a reasonable 
518 apprehension of imminent danger, either to himself 
or to others, is not required to use the same ac¬ 
curacy of judgment that is required of him in the ex¬ 
ercise of ordinary care in calmer and more deliberate 
moments. His duty is to exercise only the care that 
an ordinary prudent person would exercise if con¬ 
fronted with the same unexpected danger, under the 
same circumstances. If at that moment he does what 
appears to him to be the best thing to do, and if his 
choice and manner of action are the same as might 
fairly have been followed by any ordinarily prudent 
person under the same conditions, then he is not guilty 
of negligence, although the jurors should believe that 
another course of conduct would have been safer or bet¬ 
ter.” 

That is a statement of the law. You still see that all 
the way through he must exercise the care that a reason¬ 
ably prudent person would have, but when he is put into 
a sudden emergency, where there is imminent danger of 
injury to others or to himself, then, as I have explained, 
he is not required to exercise the same accuracy of judg¬ 
ment. If he does what a reasonably prudent person under 
the circumstances might fairly have done, and if he rea- 
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sonably thought that was the proper thing to do, then he 
is not negligent, even though you should think and we 
should all think that there was another course which was 
better and safer. 

It is for you now to say if upon all the evidence there 
was a sudden emergency, without fault on his part 
519 or without negligence on his part or that of the de¬ 
fendant, and he brings himself within this rule that 
I have just stated to you. 

If so, and that was the only negligence, then you have 
to decide the question of negligence in favor of the de¬ 
fendant; but if he did not bring himself within this rule, 
then the defendant will be liable, even though there was a 
sudden emergency. 

Now, I think I have covered the three heads of negli¬ 
gence. If you decide any one of those in favor of the plain¬ 
tiffs, you must proceed further. If you decide all of them 
against the plaintiffs and in favor of the defendant, you 
need not spend any more time on the other questions. 

If, as I say, you decide any one of those in favor of the 
plaintiffs, then you must take up the question whether the 
negligence which you have found was the proximate cause 
of the collision, and by that we mean the actual producing 
cause under all the existing circumstances of the case with¬ 
out which it would not have happened. 

There is not any contention that Slater or the other 
plaintiffs were guilty of negligence. You have the ques¬ 
tion, Was the defendant guilty of negligence in any one 
of these respects? If so, was it the proximate cause of 
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this collision? If so, the verdict should be for the plain¬ 
tiffs. If not, the verdict should be for the defendant. 

If you have decided these questions of negligence 

520 and proximate cause in favor of the defendant, you 
do not have to spend any further time on the case. 

If you have decided that there was negligence in any 
one or more respects and that such negligence was the 
proximate cause of the accident, then you must consider 
the question of damages, because it means that your ver¬ 
dict must be in favor of the plaintiffs and, of course, your 
verdict must be in favor of both plaintiffs, because, as far 
as negligence and proximate cause are concerned, the ques¬ 
tions are the same. However, when you come to the ques¬ 
tion of damages, of course their injuries were different, 
so you must consider each one separately and without re¬ 
gard to the other and without regard to anybody else who 
may have been injured in that same accident. 

With that in mind, what you should try to do is to com¬ 
pensate the plaintiffs. You are not to punish the defend¬ 
ant. It is an accident, and there is not any penalty at¬ 
tached to it You are not to reward the plaintiffs, but you 
should fix some sum which will fairly, reasonably, and 
adequately compensate the plaintiffs. That is the test. 
It does not make any difference who the defendant is. The 
damage to the plaintiffs is the same, whether it is done 
by one person or another. So that the sole question you 
have is what will fairly, reasonably, and adequately com¬ 
pensate each one of these defendants. 

You are instructed that if you find for the plaintiffs in 
this case each plaintiff is entitled to have assessed 

521 separate and distinct from the other the amount of 
damages which the jury shall find should be awarded 







62 


to such plaintiff. In considering the amount of damages 
to be awarded, the jury shall take into consideration the 
nature and extent of the injuries to each plaintiff, the 
permanency, if any, of such injuries, the pain and suffer¬ 
ing, if any, that each of the plaintiffs has undergone since 
the time of the accident, and the pain and suffering, if 
any, that each of them may be reasonably expected to un¬ 
dergo in the future because of the injuries received in the 
collision complained of, and also any moneys expended or 
obligations incurred by the plaintiffs for medical attention, 
X-rays, medicines, and hospital bills, and award to each 
of the plaintiffs such sum as in their judgment will rea¬ 
sonably compensate each of the plaintiffs for the injuries 
and damages sustained by them by reason of the negli¬ 
gence of the defendant. 

Mr. Yeatman, I will say I was relying upon you in this 
prayer to include all the heads of damages. I do not see 
anything in it about loss of earnings. 

Mr. Yeatman: That was removed. 

The Court: You see that the items fall into three heads: 
The physical injuries and sufferings, the attempt to cure, 
and any loss of earnings shown to you in this case to be 
the result of the accident itself. 

As to all of these items the burden of proof is upon the 
plaintiff to establish by the fair preponderance of the evi¬ 
dence the contentions. So that you have those three 
heads. 

522 Then you finally decide in each case upon the 
amount which in your judgment will fairly, reason¬ 
ably, and adequately compensate them for their losses due 
to this accident. 
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Is there anything else, gentlemen? 

Very well, if you will retire and consider your verdict, 
ladies and gentlemen. 


IV. 

16 VERDICTS AND PROCEEDINGS THEREAFTER 
DESIGNATED BY APPELLANTS. 

(Campion—Civil No. 5334.) 

Verdict and Judgment. 


(Filed June 12, 1941.) 

This cause having come on for hearing on the 6th day 
of June, 1941, before the Court and a jury of good and 
lawful persons of this district, to wit: 

John L. King Conway T. Ryce 

Roy W. Loan - Harry Pasaloff 

Joseph T. Baines John C. Roberts 

Amanda E. Nygaard Ellis G. James 

Eva M. Balgemann Lawrence G. Swan 

Conton R. Brent Mildred S. Warren 

who, after having been duly sworn to well and truly try 
the issue between Edgar M. Campion, plaintiff, and Brooks 
Transportation Co., defendant, and after this cause is, 
heard and given to the jury in charge, they upon theiif 
oaths say this 12th day of June, 1941, that they find for 
the defendant against said plaintiff. 
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WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiff his 
costs of defense. 

By direction of 
Justice Adkins. 

CHARLES E. STEWART, 
Clerk. 

By ENOCH D. CHASE, 
Assistant Clerk. 


17 (Stoneburner—Civil No. 10719.) 

Verdict and Judgment. 

(Filed June 12, 1941.) 

This cause having come on for hearing on the 6th day 
of June, 1941, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 

John L. King Conway T. Ryce 

Roy W. Loan Harry Pasaloff 

Joseph T. Baines John C. Roberts 

Amanda E. Nygaard Ellis C. James 

Eva W. Balgemann Lawrence G. Swan 

Conton R. Brent Mildred S. Warren 

who, after having been duly sworn to well and truly try 
the issues between John T. Stoneburner, plaintiff, and 
Brooks Transportation Co., defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oaths say this 12th day of June, 1941, that they find 
for the defendant against said plaintiff. 
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WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiff his 
costs of defense. 

By direction of 
Justice Adkins. 

CHARLES E. STEWART, 
Clerk. 

By ENOCH D. CHASE, 
Assistant Clerk. 


18 (Campion—Civil No. 5334.) 

Amended Motion for New Trial 

(Filed June 23, 1941.) 

| 

Now comes the plaintiff, Edgar M. Campion, by his at¬ 
torney, and moves the court to set aside the verdict and 
judgment in the above entitled cause in favor of the de¬ 
fendant and to grant to him a new trial upon the following 
grounds: 

1. That the verdict is contrary to law. 

2. That the verdict is contrary to the evidence in the 

case. i 

3. Because of errors committed by the court in ad+ 

) 

mitting testimony offered by the defendant over 
the objection of the plaintiff. I 

4. Because of errors committed by the court in perf- 
mitting testimony to be received by way of cros^ 
examination of the plaintiff by counsel for the de¬ 
fendant, over the objection of the plaintiff. 



5. Because of errors committed by the court in per¬ 
mitting argument by counsel for the defendant 
on matters improperly admitted in evidence, in¬ 
cluding testimony admitted and objected to by the 
plaintiff tending to show that the plaintiff had 
been at a place supposedly operated by one La- 
Fontaine, a gambling place and had been at that 
establishment on prior occasions. 

6. Because of error committed by the court in per¬ 
mitting counsel for the defendant to read from 
the transcript of testimony alleged to have been 
given by the witness, Slater, in the Police Court 
of the District of Columbia. 

7. Because of the error committed by the court in 
permitting counsel for defendant to discuss with 
the jury the relationship of the defendant to in¬ 
surance companies and their responsibility for 
damages to other persons growing out of the 
same accident which were settled by agreement, 
and in not permitting counsel for plaintiff to dis¬ 
cuss such settlements. 

8. Because of the failure to instruct or inform the 
jury that each member of the jury had an inde¬ 
pendent vote and that a verdict to be valid must 
be agreed to by the unanimous vote of each one 
of the members of the jury. 

9. Because of error committed by the court in not 
instructing the jury that the defendant had not 
equipped its truck with brakes as required by out¬ 
standing traffic regulations of the District of Co¬ 
lumbia and that such failure was negligence. 

10. Because of error committed by the court in not 
instructing the jury that the failure of the de¬ 
fendant to equip its truck with brakes as required 


67 


by the traffic regulations of the District of Co¬ 
lumbia was the proximate cause of the injury to 
the plaintiff. 

11. And for other errors committed by the court dur¬ 
ing the trial of the case. 

ASHBY WILLIAMS, 
Attorney for Plaintiff. 

Service of copy of the foregoing amended motion for 
new trial and traffic regulation Section 52 acknowledged 
this 23rd day of June, 1941. 

HENRY I. QUINN, 
Attorney for Defendant. 

20 COMMISSIONERS OF THE DISTRICT OF 

COLUMBIA. 

EXECUTIVE OFFICE, 

WASHINGTON. 

June 23, 1941. 

I hereby certify that the following is a correct copy of 
Section 52, Article VII, of the Traffic and Motor Vehicle 
Regulations for the District of Columbia, in effect on Feb¬ 
ruary 8, 1939: 

ARTICLE VII. 

Equipment. 

Section 52. Brakes. 

(a) Every motor vehicle (other than a motorcycle) 
when operated upon a highway, shall be equipped with 
brakes adequate to control the movement of, and to 
stop and to hold, such vehicle, including two separate 
means of applying the brakes, each of which means 
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shall be effective to apply the brakes to at least two 
wheels. If these two separate means of applying the 
brakes are connected in any way, they shall be so con¬ 
structed that failure of any one part of the operating 
mechanism shall not leave the motor vehicle without 
brakes on at least two wheels. 

(b) Any combination of motor-vehicle trailer, 
semi-trailer, or other vehicles, shall be equipped with 
brakes upon one or more of such vehicles adequate to 
stop such combination of vehicles within the distances 
specified in section 52, paragraph (d) subparagraph 3. 

(c) Every motorcycle and bicycle with motor at¬ 
tached, when operated upon a public highway, shall 
be provided with at least one brake which may be op¬ 
erated by hand or foot. 

(d) All brakes shall be maintained in good work¬ 
ing order and shall conform to the following regula¬ 
tions and specifications: 

(1) On a dry, hard, level road, free from loose ma¬ 
terial, the footbrake shall be capable of stopping the 
motor vehicle from a speed of 20 miles per hour with¬ 
in a distance of 40 feet. 

(2) On a dry, hard, level road, free from loose ma¬ 
terial, the handbrake shall be capable of stopping the 
motor vehicle from a speed of 20 miles an hour within 
a distance of 75 feet. 

(3) Trucks of l l A tons capacity or less will be re¬ 
quired to stop within the distance specified in sub- 
paragraphs (1) and (2). Trucks over VA tons capac¬ 
ity must be capable of stopping within 40 feet from a 
rate of speed 15 miles per hour upon the application 
of either brake. 

G. M. THORNETT, 

Secretary, 

Board of Commisis oners, D . C. 
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21 (Campion—Civil No. 5334.) 

Order Overruling Motion for New Trial. 

(Filed June 24, 1941.) 

Upon the coming on for hearing of the motion filed here¬ 
in by plaintiff, for a new trial, it is this 24th day of June, 
1941, ordered that said motion be, and the same is hereby 
overruled. 

By direction of 
Justice Adkins. 

CHARLES E. STEWART, 
Clerk. 

By C. B. CoFLiEN', 

Assistant Clerk . 


23 (Stoneburner—Civil No. 10719.) 

Memorandum. 

On June 24, 1941, an order was entered by direction of 
Justice Adkins overruling the motion filed by the plaintiff 
June 16, 1941, in the case of John T. Stoneburner, plain¬ 
tiff, v. Brooks Transportation Co., defendant, Civil No. 
10719. 
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United States Court of Appeals 

fob the District of Columbia. 


Nos. 8069-8070. 


EDGAR M. CAMPION AND JOHN T. STONEBURNER, 

Appellants, 

v. 

BROOKS TRANSPORTATION COMPANY, INC., 

Appellee. 


Appeals From the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

The appellee supplements the appellants’ statement of 
the case with facts omitted from the appellants’ statement 
and deemed material by appellee for a proper understand¬ 
ing and consideration of the issues before the trial court 
and the questions of law presented by the appeal. 

The appellants brought their actions in the Court below 
alleging that the appellee had negligently operated a truck 
or motor vehicle owned by it and as a result of which negli- 1 
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gence the appellants sustained their injuries (Appellants’ 
App. 2, 6). The complaint of the appellant, Campion, spe¬ 
cifically charged the appellee with the violation of a section 
of the traffic regulations pertaining to the speed of motor 
vehicles and trucks (Appellants’ App. 4). The complaint of 
the appellant, Stoneburner, specially charged the appellee 
with the violation of a traffic regulation providing for the 
equipment and maintenance of brakes on motor vehicles 
(Appellants’ App. 6). The appellee by its answers denied 
the charges of negligence (Appellants’ App. 7, 8). 

Upon the trial of the issues, the appellants offered proof 
to establish a violation by appellee of the regulations relied 
upon in their complaints and further to show that the driver 
of the appellee’s truck had failed to exercise reasonable 
care to avoid the collision when the brakes on the truck 
failed to hold and he was confronted with a sudden emer- 
gencv. 

The appellee, on its behalf, offered proof that it operated 
a fleet of trucks, and that the White Motor Co. tractor- 
trailor truck involved in the collision was a truck regularly 
used by it in its business (Appellee’s App. 14). The 
proof showed that the appellee Sk maintained a maintenance 
and inspection crew at its headquarters in Richmond, Vir¬ 
ginia, and that before leaving Richmond, the truck in ques¬ 
tion had been inspected in accordance with the usual prac¬ 
tice of the company (Appellee’s App. 13, 14). 

The testimony of an experienced mechanic and the shop 
foreman of a service station operated by the White Motor 
Co. at Newark, New Jersey, established that on the morning 
of the accident the appellee’s truck had been brought into 
the service station and that it had been inspected. At the 
time of the inspection, the brakes on the truck were adjusted 
by the mechanic who found them to be in good working 
order, and they were given a final inspection by the shop 
foreman who likewise found them to be in proper order 
(Appellee’s App. 18, 19, 23, 25). The appellee further es¬ 
tablished that the hydraulic booster type of brakes used on 
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the tractor-trailor was a standard equipment for White 
make of trucks (Appellee’s App. 15, 17, 25, 28), and also 
that this type of brakes was a standard appliance used reg¬ 
ularly on various makes of trucks other than "White trucks 
(Appellee’s App. 28). 

The testimony of the driver of appellee’s vehicles was 
that he had gotten a third of the way down the incline ap¬ 
proaching Florida Avenue, when he saw that the traffic 
lights were changing, and he applied his brakes to slow 
down the truck and the brake pedal fell to the floor. He 
pulled back the pedal and he pushed it down again and it 
again fell to the floor. He then pulled back the hand brake 
and while he was doing this, he drove the truck against the 
curb and began “dragging” the curb, in an endeavor to 
slow down the truck and also to get the truck over the curb 
and down into a fill close by. He was unable to get over 
the curb, and the truck continued ahead and it ran into the 
rear of the automobile in which the appellants were seated 
(Appellants’ App. 31-41). Following the accident, the truck 
caught fire, and it was burned to such an extent that it was 
impossible upon examination to determine the cause of the 
failure of the brakes to operate (Appellee’s App. 28). 

The driver’s testimony with respect to his efforts to slow 
down the truck and to get it over the curbing was corrobo¬ 
rated by the testimony of a Metropolitan Police Officer who 
made an examination of the west curb of the incline shortly 
after the accident, and who testified that he found markings 
on the right w T heels of the truck and on the curb for a dis¬ 
tance of about fifty feet, where the wheels of the truck had 
run into and along side of the curb (Appellee’s App. 29). 

The issues were submitted to the jury following a com¬ 
prehensive charge by the trial court (Appellants’ App. 47). 
No objection was made by appellants to any part of the 
charge of the Court, and no request was made for any modi¬ 
fication or correction of any part of the charge or any in¬ 
structions of law given by the trial court (Appellants’ App. 
63). 
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SUMMARY OF ARGUMENT. 

I. 

(a) The cross-examination of the appellants on a collat¬ 
eral matter was admissible in the discretion of the trial 
court to impeach the credibility of the parties as witnesses, 
and was further admissible to identify the witnesses with 
their environment. The exercise of the discretion under 
the circumstances of the case was proper and there was no 
abuse of discretion. 

(b) The cross-examination was competent and material 
to determine the appellants’ habits of industry in order for 
the jury to determine the measure of damages to which ap¬ 
pellants might be entitled. 


II. 

The prior consistent testimony of the witness Slater as 
given by him in the Police Court was admissible because 
the appellants attempted to challenge the veracity of his 
sworn testimony at the trial by imputing an interest to mis¬ 
represent the truth. A consistent statement made prior to 
the existence of a fact claimed to show a basis for fabrica¬ 
tion is competent to repel the motive to testify falsely. 

III. 

During the trial, the appellants did not rely upon, offer 
into evidence, or call to the attention of the trial court the 
traffic regulation now relied upon as a possible basis for 
liability. The regulation is injected into the appeal as a 
possible act of negligence not contended for by appellants 
at anytime before or during the trial. Appellants in re¬ 
sponse to an inquiry from the trial justice conceded that 
the instruction as to brakes as given by the Court was the 
real issue to be determined by the jury. Appellants canno 
complain on appeal to an instruction conceded to by them 
in the lower court, and they are estopped to change their 
theory of the case upon appeal and they cannot on appeal 
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for the first time urge an act of negligence not relied upon 
during the trial. 

IV. 

The Court properly instructed the jury as to speed. There 
was no evidence at the trial with respect to the weight of 
the loaded truck. Any inferences from the evidence were 
to be drawn by the jury to determine the weight of the 
truck as a question of fact, and the weight of the truck 
could not be decided as a matter of law by the Court. No 
conclusive presumption of law or fact arises from the fail¬ 
ure to produce evidence, and the trial court instructed the 
jury favorably to appellants that it could consider such 
failure to produce evidence to determine the factual ques¬ 
tion. No objection was taken to the instruction of the trial 
court of which complaint is now made. 

V. 

(a) The appellants in their complaints relied upon spe¬ 
cific acts of negligence and undertook at the trial to show 
how the accident took place and to prove negligence on 
the part of appellee’s driver in the operation of the truck. 
Under such circumstances, the doctrine of res ipsa loquitor 
is inapplicable. 

(b) Assuming that this might be a case for the applica¬ 
tion of the doctrine, the appellants had all the benefits to 
which the theory would entitle them. Appellee was called 
upon to explain how the accident occurred, and to show 
freedom from negligence and to show the exercise of rea¬ 
sonable care in the operation and maintenance of the truck. 
The case was submitted to the jury for it to determine if 
any negligence existed on the part of appellee which was 
the cause of the accident. 

(c) Res ipsa loquitor does not compel a presumption of 
negligence, but from the happening of the act permits an 
inference of negligence to be drawn from which the jury 
may find negligence to exist. 
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VI. 

Appellants’ contention with regard to the failure of the 
trial court to charge the appellee with being negligent per 
se because of an alleged functional incapacity of the hand 
brake is without merit on this appeal and is an injection 
of new matter not raised or contended for during the trial. 
Appellants’ counsel had requested the trial court not to 
charge as a matter of law that the hand brake did not com¬ 
ply with the traffic regulations, and their counsel informed 
the trial court that the only question as to brakes was one 
of maintenance. The regulation now relied upon was not 
relied upon by appellants during the trial and no ob¬ 
jection or question was raised at the trial to the instruction 
given bv the court. 

VII. 

The sudden emergency doctrine as stated by the trial court 
was propery given and was favorable to appellants. Under 
the testimony, the appellee’s driver had been faced with a 
sudden emergency which arose from the failure of the 
brakes to operate, and the statement of law applicable was 
correct. No objection was made at the time of the charge 
to the instruction to which complaint is now made. 
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ARGUMENT AND AUTHORITIES. 

I. 

(a) The Cross-Examination of the Appellants on a Col¬ 
lateral Matter Was Admissible in the Discretion of the 
Trial Court To Impeach the Credibility of the Parties 
As Witnesses, and Was Further Admissible to Iden¬ 
tify the Witnesses With Their Environment. The Ex¬ 
ercise of the Discretion Under the Circumstances of 
the Case Was Proper and There Was No Abuse of 
Discretion. 

(b) The Cross-Examination Was Competent and Material 
To Determine the Appellants’ Habits of Industry in 
Order for the Jury To Determine the Measure of Dam¬ 
ages To Which Appellants Might Be Entitled. 

(a) The first point of appellants’ argument presents the 
question as to the extent of the right of a trial court to 
permit a witness to be cross-examined on a collateral issue 
to test the credibility of the witness. Unquestionably courts 
differ in allowing or refusing to allow a witness to be exam¬ 
ined as to specific acts on a collateral matter designed to 
impeach the credibility of a witness. Narrowing the rulings 
of courts to cases involving specific acts of gambling to 
impeach a witness, it is apparent that some courts refuse 
to allow such questions to be asked on cross-examination, 
and other courts hold such a cross-examination to be proper. 
Appellants in their brief cite authorities holding differently 
on the question. 

In the well reasoned case of Leslie v. Commonwealth, 19 
Kv. Rep. 1201, 42 S. W. 1095, the court held cross-examina¬ 
tion of a witness as to gambling to be permissible. The 
court in its opinion stated: 

Much comment is made of certain interrogatories which 
were permitted to be made to appellant upon cross- 
examination, when introduced as a witness in his own 
behalf. He was asked if he was not a gambler, if he did 
not make his living that way, if he did not belong to 
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and travel with a sleight of hand show, and whether he 
did not frequent the house of ill fame in which the kill¬ 
ing occurred. These inquiries came clearly within the 
rule laid down in Burdett v. Com. (Ky) 18* S. W. 1011, 
in deciding which Judge Lewis said: “* * * There 
does not seem to he any good reason why a witness 
should be privileged from answering a question touch¬ 
ing his present situation, employment, and associates, 
if they are of his own choice, as* for example, in what 
house or family he resides, what is his ordinary occu¬ 
pation, and whether he is intimately acquainted and 
conversant with certain persons and the like; for, al¬ 
though they may disgrace him, his position is one of his 
own seeking.” 

See also State v. Ekanger, 8 N. D. 559, 80 N. W. 482. 

However, the general rule applicable and, it is contended 
here, the rule of law applicable in this jurisdiction is that 
cross-examination as to specific facts injurious to the char¬ 
acter of a witness is a matter within the discretion of the 
trial court, and that the ruling of the court is not subject 
to review in the absence of an abuse of discretion. 

The rule is stated in Jones on Evidence, 4th Ed., Par. S34. 

Many authorities hold that power to determine the lim¬ 
its of cross-examination which is injurious to the char¬ 
acter of the witness is vested in the trial court to the 
extent that the court’s ruling is not ground for reversal 
unless the appellant establishes an abuse of discretion 
which has occasioned prejudice. Under this rule, a 
witness may be cross-examined as to specific facts 
which, although collateral to the issue, tends to dis¬ 
credit the witness by impeaching his moral character, 
if the court concludes that there is reason to believe 
that such examination will further the ends of justice; 
but such examination will not be allowed where it is 
unjust to the witness or uncalled for by circumstances 
of the case. The authorities supporting this rule take 
the position that it may be safely left to the trial judge 
to. control the inquiry, that it is proper for him to per¬ 
mit questions which tend to disgrace or degrade the 
witness if they have any legitimate tendency to affect 
the witness’ credibility, but, that, on the other hand, 
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he should protect the witness from insult or attack 
which arises out of mere caprice or resentment, and 
that he should exclude examination as to transactions 
which are too remote to affect credibility. The courts 
decision is to be arrived at in view of the evidence which 
has already been introduced and the testing of the wit¬ 
ness on the direct examination and all the circum¬ 
stances of the case. 

Wigmore, 3d Ed. Vol. Ill, P. 617, Par. 988 states: 

In general, the state of the various laws on the forego¬ 
ing topics may be thus summarized: 

(2) For cross-examination, the rule of the trial court’s 
discretion is (in name at least) the most widely 
adopted. 

The principle was early recognized by the Supreme Court 
of the United States, in Johnston v. Jones, 1 Black (66 
U. S.) 209, 17 L. Ed. 117: 

We estimate at its highest value “the power of cross- 
examination.” The extent to which it may be carried, 
touching the merits of the case was defined by this 
Court in Phil. & Tren. R. R. Co. v. Simpson, 14 Pet. 
448. The rule there laid down, this court has since ad¬ 
hered to. A cross-examination for any other purpose 
must necessarily be guided and limited bv the dis- 
cretion of the court trying the cause. The exercise of 
this discretion by a circuit court cannot be made the 
subject of review by this court. We have looked 
through the long and searching cross-examination to 
which the witness was subjected. There would have 
been no error if the objection had been overruled. 
There was none in sustaining it. 

In Armour & Co. v. Skene , 153 F. 241, the court stated: 

It is quite true that whether he had been drinking on 
the day of the trial, something like six years after the 
injury, was clearly collateral to the question of neg¬ 
ligence at issue, and had nothing to do with it; but it 
is not unusual or improper in cross-examination to 
resort to reasonable collateral expedients for the pur- 
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pose of discrediting a witness. It is unquestionably 
within the discretion of the trial judge to give reason¬ 
able scope in that respect, and it is a discretion not re- 
viewable except in cases involving extreme and clearly 
unwarrantable latitude. 


In this jurisdiction, this Court stated the like rule in the 
case of Washington ci 0. IJ. Ry. Co. v. Smith , 53 App. D. C. 
184, 289 F. 582: 


So far as the record discloses, the questions were per¬ 
tinent to nothing brought out on direct examination. 
They were not material or relevant to any of the issues 
in the case, and were admissable on cross-examination 
only on the theory that they tested the memory and 
therefore to some extent the credibility of the witness. 
Whether questions of that kind shall or shall not be 
answered is a matter largely in the discretion of the 
trial court, and appellate tribunals will not interfere 
v.ith the exercise of that discretion, unless it is clear 
that injury to the appellant resulted therefrom. 


See also, Avery v. S. Kami Sons Co.. 67 App. D. C. 217, 
91 F. (2d) 24S, wherein this Court stated that it was a ques¬ 
tion for the trial court to determine in its discretion whether 
evidence incompetent for one purpose could be admitted for 
the purpose of testing the credibility of a witness or the 
weight to be given to his testimony. 

The right to an exhaustive cross-examination was dis¬ 
cussed in the comparatively recent and leading case of Al¬ 
ford v. United States, 282 U. S. 687, 51 S. Ct. 218, 75 L. ed. 
624. 

The extent of cross-examination with respect to an ap¬ 
propriate subject of inquiry is within the sound dis¬ 
cretion of the trial court. It may exercise a reasonable 
judgment in determining when the subject is exhausted, 
(citing cases). But no obligation is imposed on the 
Court, such as that suggested below, to protect a wit¬ 
ness from being discredited on cross-examination, short 
of an attempted invasion of his constitutional protec¬ 
tion from self-incrimination, properly invoked. 

See also, Harris v. U. S., 59 App. D. C. 353, 41 F. (2d) 
976, U. S. v. Eliason, 7 Mackey (18 D. C.) 104. 
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It is submitted that the cross-examination was proper to 
place the witnesses in their proper environment in order 
that the jury might determine the kind of witnesses they 
were called upon to believe and the weight they might see 
fit to give to their testimony: 

Alford v. United States, supra: 

The question “where do you live?” was not only an 
appropriate preliminary to the cross-examination of 
the witness, but on its face, without any such declara¬ 
tion of purpose as was made by counsel here, was an 
essential step in identifying the witness with his en¬ 
vironment. to which cross-examination may ahvavs be 
directed. 


See also, Paxton v. State, 114 Ark. 393, 170 S. IV. 80. 

It is contended and urged that because of the nature of 
the appellants’ testimony and the unusual circumstances of 
their lack of employment at the time of the accident coupled 
with their professed lack of knowledge as to “Fontaine’s” 
or “Jimmv Fontaine”, that their testimony was so in- 
credible and lacking in candor and frankness that the trial 
court properly was justified in permitting a* great latitude 
on cross-examination to enable the jury to determine the 
weight and credibility that they should determine to place 
upon the testimony of appellants as witnesses. 

The examination of the appellants revealed that none of 
them were employed at the time of the accident (Appellee’s 
App. 10,11). The appellants had engaged in a freat variety 
of work for some years prior to the accident, and the in¬ 
ference which the jury might well reach was that the ap¬ 
pellants were “floaters” in their employment and lacking in 
habits of employment of a permanent nature (Appellee’s 
App. 3-11). 

The appellant Campion, had testified that he sustained 
no fractures as a result of the accident and that his injuries 
did not require hospitalization, and that he was able to leave 
the hospital to which he had been taken on the same day 
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as the accident (Appellee’s App. 2). lie testified that he 
suffered from the effects of the accident for a period of 
six or seven months (Appellee’s App. 2, 3), and that he 
was required to have a nurse for some four months for the 
sole purpose to make him take his medicine (Appellee's 
Apj). 8). Ilis testimony was designed to convey the im¬ 
pression that he had some nervous condition and that he 
was unable to do the same kind of work after the accident 
as he had been able to do before (Appellee’s App. 10). 
However, in the month of July, 1940, he was able to pass 
an examination for admittance into the army, (Appellee’s 
App. 9), and be conceded that he frequently had to work 
hard in the army (Appellee’s App. 9). 

The appellant, Stoneburner, likewise went to his home 
after receiving treatment at the hospital (Appellee's App. 
10). lie too was not working at the time of the accident 
(Appellee’s App. 10), and he claimed he was unable to 
return to work until January of 1941. 

The appellant, Beam, likewise, was not employed at the 
time of the accident (Appellee’s App. 11), and he had 
worked only live weeks from 1937 to 1939 (Appellee's 
App. 11, 12). 

From a reading of the testimony relied upon by ap¬ 
pellants to show prejudicial error (Appellants’ App. 13 
through 31) it is apparent that what took place was that 
appellee’s counsel was endeavoring to determine what the 
nature of appellants’ activities were and their means of 
livelihood and their relationship, if any, to the gambling 
house that they had visited, in view of the unusual circum¬ 
stance that all the original plaintiffs were unemployed at 
the time of the accident and that they were riding in an 
automobile furnished by the gambling house, or athletic 
club, to bring guests to and from the city (Appellants’ App. 
19). 

A reading of the testimony evinces the fact that appel¬ 
lants unquestionably were deliberately refraining from tes¬ 
tifying with frankness and candor about their knowledge 
of the gambling house that they had visited. The testimony 
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of the appellant Campion went to the extent of disclaiming 
any knowledge that others were gambling at the place, and 
that lie did not notice what others were doing (Appellants’ 
App. 16). A reading of the testimony (Appellants’ App. 
13-22) shows that all the original plaintiffs below when tes¬ 
tifying studiously endeavored to disclaim any knowledge of 
“Jimmy Fontaine” or knowledge that the gambling house 
was owned by “Fontaine.” 

The clear evasions by appellants to reveal the full truth 
about a notorious fact* is indicative as to the cause for the 
refusal of the trial court to limit the cross-examination, 
and it is submitted that the trial court properly exercised 
its discretion. Coupled with the principle that a wider 
range of cross-examination is allowable to parties to the 
proceedings than ordinary witnesses, (Jannson v. Larsson, 
(30 App. D. C. 203), the discretion was properly exercised. 

The cross-examination well comes within the principle 
and purpose of cross-examination as stated in Alford v. 
U. S., supra: 

Prejudice ensues from a denial of the opportunity to 
place the witness in his proper setting and put the 
weight of his testimony and his credibility to a test, 
without which the jury cannot fairly appraise them 
(citing cases). To say that prejudice can be estab¬ 
lished onlv by showing that the cross-examination, if 
pursued, would necessarily have brought out facts 
tending to discredit the testimony in chief, is to deny a 
substantial right and withdraw one of the safeguards 
essential to a fair trial. 

Further the insistence by appellants as to their lack of 
knowledge as to a notorious fact was counter to normal 
experience. As stated by this court in the recent case of 

* Appellants in their brief, P. 20, concede that the name ‘‘Jimmy LaFon- 
tainc” is a name well known to the citizens of the District of Columbia. 
In the recent book, by W. M. Kiplinger, “Washington Is Like That”, 
under a chapter devoted to expressions commonly heard in daily conver¬ 
sation, in Washington, D. C., “Jimmy’s” is defined as “J. LaFontainc’s 
Gambling house across the border in Maryland.” 
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Mints v. Premier Cab Association, Inc., Vol. 70 W. L. R., 
Xo. 21, 127 F. (2d) 744: 

A jury may discount or disregard testimony which runs 
counter to normal experience. To show that it runs 
counter to normal experience tends to contradict it. 

(b) Upon objection to the appellee’s cross-examination 
with regard to whether or not appellants had gone out to 
the Maryland Athletic Club for the purpose of gambling, 
appellee's counsel stated that the cross-examination was ad¬ 
missible on the question of damages (Appellants’ App. 16). 

It is submitted that the cross-examination was relevant 
and material to the direct testimony in that it was pertinent 
to the amount of damages to which the appellants might be 
entitled in the event of a finding in their behalf. The cross- 
examination was for the purpose of inquiry as to appel¬ 
lants’ habits of industry, their associations, and the man¬ 
ner in which they spent their time, all of which were factors 
from which the jury could determine the loss of earnings 
which those appellants may have sustained and to deter¬ 
mine whether appellants had been unemployed following 
the accident because of the injuries received in the accident 
or because of a predisposition to devote their time and 
energies to pleasure seeking. 

The appellants in their complaints claimed loss of wages 
(Appellants’ App. 2, 7), and their proof was intended to 
show an inability to work and the loss of earning capacity 
following the accident. Under such circumstances, exami¬ 
nation as to the appellants’ habits and morals was admis¬ 
sible on the question of damages. The rule applicable is 
stated in 15 Am. Jur. 7S0, Par. 341: 

Although authority exists to the effect that evidence 
of the plaintiff’s habits, industry, and economy is in¬ 
admissible in a personal-injury action, as a general 
rule, where a claim is made for loss of wages, impair¬ 
ment of earning capacity, or loss of future earnings, 
facts may be shown concerning the plaintiff’s habits or 
conduct which might throw light on the probability of 
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his securing employment such as his business and other 
habits, his habits of economy, etc. Ordinarily in per¬ 
sonal-injury actions evidence of the plaintiff’s earning 
capacity and habits of sobriety and industry is ad¬ 
missible. On the other hand, although there is some 
authority to the contrary, evidence of the plaintiff’s 
intemperate habits is generally held to be admissible 
as bearing upon his present earning capacity, his prob¬ 
able future earnings, and his expectancy of life. Fur¬ 
thermore, the plaintiff’s intemperate habits may ac¬ 
count, in whole or in part, for the physical condition 
and suffering claimed to have resulted from the ac¬ 
cident. 

Dietrich v. Oiehisch, et al., 88 Or. 418, 171 Pac. 1177: 

It is to be noted that a man’s habits of industry and 
sobriety are important elements in determining the 
amount of the damages he is entitled to recover for a 
personal injury. An eminent authority expresses it 
thus: “The amount of damages must, of course, depend 
upon the calling in which the plaintiff was engaged, 
the amount of money which he was able to earn, the 
steadiness, regularity, etc. of his employment, and evi¬ 
dence of these facts is pertinent and admissible. And 
testimony to the effect that plaintiff’s time was not 
spent in a useful occupation, but squandered in pleas¬ 
ure-seeking and dissipation, is admissible in mitigation 
of damages. 6 Thompson on Negligence, 1287.” 

Louisville <£• N. R. Co. v. Daniel , 122 Ky., 256, 91 S. W. 

691; 

In Sutherland on Damages, Par. 1268, it is said that 
the facts and circumstances to be considered in estimate 
of damages are the age, health, condition in life, occu¬ 
pation, habits of industry and sobriety, mental and 
physical capacity, disposition to frugality, opportuni¬ 
ties, and customary earnings of the deceased and his 
expectation of life . . . We do not mean to say here that 
the rule quoted from Sutherland above should be ap¬ 
plied in this state further than it has heretofore been 
approved by this court, and as now approved on the 
subjects of “habits of industry and sobriety.” It fol¬ 
lows that the converse of the proposition advanced 





must be equally true; that is, that it is permissible to 
prove by way of diminution of damages that the plain¬ 
tiff was an habitually lazy and drunken person. It was 
so held in Cleveland & P. R. R. Co. v. Sutherland, 19 
Ohio St. 151. We think, though, the admission of all 
such evidence should be accompanied by a strict ad¬ 
monition from the Court as to the purpose for which 
it is admitted. 

See also, Kingston v. Ft. Wayne & E. Rv. Co., 112 Mich. 
40, 70 N. W. 315, 74 N. W. 230. 


It is to be observed that the Court carefully charged the 
jury that the cross-examination was admitted solely for the 
consideration of the jury in determining the weight and 
credibility to be given to the witnesses, and the fact that 
they had attended a gambling place did not in anyway affect 
their right to recover, (Appellants’ App. 51). It is sub¬ 
mitted that for the reasons stated the cross-examination 
was proper and material to the issues. It is also contended 
that even if it should be assumed that the cross-examination 
was improper there was no prejudicial error committed. 

II. 

The Prior Consistent Testimony of the Witness Slater As 
Given by Him in the Police Court was Admissible Be¬ 
cause the Appellants Attempted To Challenge the Ver¬ 
acity of His Sworn Testimony at the Trial by Imputing 
an Interest To Misrepresent the Truth. A Consistent 
Statement Made Prior To the Existence of a Fact 
Claimed To Show a Basis for Fabrication Is Compe¬ 
tent To Repel the Motive To Testify Falsely. 

The ruling of the trial court in permitting the testimony 
of the witness Slater as given by him in the Police Court 
to be read at the trial of this action was unquestionably 
proper. The witness on cross-examination was asked by 
appellants’ counsel if he had not made a claim for damages, 
and in the colloquy that followed, it was stated by appel¬ 
lants’ counsel that he wanted to show the interest of the 
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witness and to show that his claim had been settled, on 
the question of his bias and interest. The attack upon the 
veracity of the witness appears clearly in the record (Ap¬ 
pellants ’ App. 26, 27, 28). 

By Mr. Yeatman: 

Q. You were injured in this accident, were you not? 
A. Yes, sir. I had a slight concussion of the brain or 
the skull, on the left side of my head. 

Q. Did you make a claim for damages? A. Yes. 

Mr. Quinn: I object. 

Mr. Yeatman: I want to show the interest of this 
witness. 

(Counsel for both sides approached the bench, and 
the following occurred): 

Mr. Yeatman: I want to show that they settled his 
claim, on the question of his bias and interest. I am 
going to attack his credibility. 

The prior testimony was given in the Police Court on 
May 5, 1939. The date of the settlement with the witness 
was on September 6, 1939. The credibility of the witness 
having been openly attacked, it was proper to offer the 
statement made prior to the time of the imputed motive to 
misrepresent the truth and the claimed interest of the wit¬ 
ness. 

The rule of law applicable is stated in Wigmore, 3d Ed., 
Vol. IV, p. 203, par. 1128: 

A consistent statement, at a time prior to the exist¬ 
ence of a fact said to indicate bias, interest, or corrup¬ 
tion, will effectively explain away the force of the im¬ 
peaching evidence; because it is thus made to appear 
that the statement in the form now uttered was inde¬ 
pendent of the discrediting influence. The former state¬ 
ments are therefore admissible. 

In the case of Gelbin v. N. Y., N. II. <£ II. R. Co., 62 F. 
(2d) 500, the Court stated: 

We said in Di Carlo v. U. S., 6 F. (2d) 364: “It is 
well settled that, when the veracity of a witness is sub¬ 
ject to challenge because of motive to fabricate, it is 
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competent to put in evidence statements made by him 
consistent with what he says on the stand made before 
the motive arose. The common sense of such a rule 
has been too strong for the formal objection that the 
evidence is hearsay, and indeed the objection is in sub¬ 
stance not good anyway, since the witness is by hypo¬ 
thesis there to be cross-examined.” 

Where parol evidence is offered to impeach the testi- 
monv of a witness bv establishing that he has given a 
different account of the facts, it is generally not ad¬ 
missible, in order to confirm his testimony, to prove 
that at other times he has given the same account 
which he is given under oath. His testimonv under 
oath is better evidence than his confirmatory declara¬ 
tions not under oath, and a repetition of his assertion 
does not carry his credibility further. However, there 
is the exception where the testimony is assailed as a 
fabrication of a recent date or a complaint recently 
made. Then in order to repel such imputation, proof 
of antecedent declarations of the party may be ad¬ 
mitted. Ellicott v. Pearl, 35 U. S. (10 Pet.) *412, 9 L. 
Ed. 475. So, where counsel imputes to the witness a 
design to misrepresent from some motive, interest, or 
relationship, in order to repel such imputation, it may 
be shown that the witness made a similar statement 
before the supposed motive existed, or before the mo¬ 
tive or interest permitted him to make a different state¬ 
ment of the facts. 

See also, Dowdy v. U. S., 46 F. (2d) 417; Nashville, 
C. & St. L. Rv. Co. v. Lawson, 105 Tenn. 639, 58 S. W. 
480; Bovkin v. U. S. 11 F. (2d) 484; Tompkins v. Erie 
R. Co., 90 F. (2d) 603. 

It would be incongruous to permit a showing of ail impu¬ 
tation of an acquired interest or newly found motive to mis¬ 
represent the truth and at the same time not to permit a 
showing that the witness’ testimony is consistent with testi¬ 
mony given by him under oath in another proceeding and 
given before the time or occasion arose for the claimed 
newly acquired interest or motive to fabricate. The ruling 
of the Court was in accord with the principle of law as 
stated in the authorities cited. 
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III. 

During' the Trial, the Appellants Did Not Rely Upon, Offer 
Into Evidence, or Call To the Attention of the Trial 
Court the Traffic Regulation Now Relied Upon As a 
Possible Basis for Liability. The Regulation Is In¬ 
jected Into the Appeal As a Fossible Act of Negli¬ 
gence Not Contended for By Appellants at Anytime 
Before or During the Trial. Appellants In Response 
To an Inquiry From the Trial Justice Conceded That 
the Instruction As To Brakes As Given By the Court 
Was the Real Issue To Be Determined By the Jury. 
Appellants Cannot Complain on Appeal To an Instruc¬ 
tion Conceded To By Them in the Lower Court, and 
They Are Estopped To Change Their Theory of the 
Case Upon Appeal and They Cannot on Appeal for 
the First Time Urge an Act of Negligence Not Relied 
Upon During the Trial. 

(a) In view of the contention, seriously made by appel¬ 
lants that the trial court erred in failing to instruct the 
jury that appellee as a matter of law had violated a traffic 
regulation pertaining to the capability of a hand brake to 
stop a truck of certain size within a distance of 40 feet at a 
speed of 15 miles per hour, the appellee submits that the con¬ 
tention is without merit or basis for claim of error. The 
regulation now relied upon was not offered into evidence 
during the trial and was not referred to by appellants dur¬ 
ing the trial and was not called to the attention of the trial 
court during the trial. The following resume of the pro¬ 
ceedings pertaining to traffic regulations will establish that 
the regulation now sought to be relied upon was not offered 
into evidence during the trial and is therefore not part of 
the proceedings of the trial for consideration upon appeal. 
The regulations are referred to as designated in the traffic 
regulations, and the regulation now urged by appellants is 
numbered (3) of Par. (d) of Sect. 52, of Art. VII. 
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Appellants in their complaints rely upon a violation of 
Par. (a) of Sect. 52, Art. VII, of the traffic and motor 
vehicle regulations (Appellants’ App. 6, 12). At the con¬ 
clusion of their case in chief, appellants offered into evi¬ 
dence paragraph (a) of Section 52 of Article VII (Appel¬ 
lee’s App. 30). On the morning of the last day of the trial 
(Tr. 437), the trial court confirmed the fact with appellants’ 
counsel that tliev had offered into evidence onlv the said 
paragraph (a) of the regulation (Appellee’s App. 32). In 
the discussion, the trial court inquired of appellants’ coun¬ 
sel whether they made any contention with respect to the 
capability of the brakes to stop the truck at a certain dis¬ 
tance at a fixed speed and the trial court was advised by 
appellants’ counsel that he did not try to make any such 
contention (Appellee’s App. 33). In the course of the 
Court’s charge to the jury, the following statement and 
comment by counsel was made (Appellant’s App. 56): 

By the Court: 

Now, as I understand it, the plaintiffs do not con¬ 
tend that the brakes, as they were constructed, failed 
to comply with the regulation. The real question is 
whether they were maintained to operate as the regula¬ 
tion provided. 

Mr. Yeatman: Yes. 

Mr. Williams: That is right. 

At the conclusion of its charge to the jury, the trial jus¬ 
tice inquired of counsel if there was anything further ( Ap¬ 
pellants’ App. 63), and appellants made no request for addi¬ 
tional instruction or modification of the charge. 

The foregoing summary of the proceedings at the trial 
pertaining to brakes, leaves without doubt that during the 
trial and to the time of the verdict the appellants did not 
make any contention that the appellee had violated the 
regulation upon which great emphasis is made on appeal. 
The first indication made by appellants that appellee was 
charged with the violation of the regulation pertaining to 
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a hand brake was contained in appellants’ motion for a 
new trial made some ten days after the verdict of the jury 
(Appellants’ App. 67). 

Under the facts it is difficult to perceive in what wise 
appellants can seek to invoke responsibility upon the trial 
court for failure to charge as a matter of law upon a traffic 
regulation which the appellants did not allege in their plead¬ 
ings, or rely upon or refer to during the trial. The appel¬ 
lants tried their actions upon certain theories of liability. 
They cannot now on appeal seek to inject a new theory of 
liability. An appellant must adhere to the theory of his 
case as pursued below. The rule has been stated many 
times by the Supreme Court of the United States. In the 
case of Virginia Tty. v. Mullens, 271 U. S. 220, 70 L. Ed. 915, 
46 S. Ct. 526, the Court stated: 

After bringing and trying the case on that theory, 
the plaintiff cannot be permitted on this review to 
change to another which the defendant was not re¬ 
quired to meet below. 

Minneapolis & St. Louis R. R. Co. v. Winters, 242 
U. S. 353, 61 L. Ed. 358, 37 S. Ct. 170. 

Therefore even if the courts and parties were wrong 
about the proper basis for the suit, that fact docs not 
entitle the defendant to have the judgment reversed. 
Tt cannot complain of a course to which it consented 
below. 

Griffith v. Metropolitan Life Ins. Co., 36 App. D. C. 8: 

It would be manifestly unfair in view of these con¬ 
cessions of counsel to permit them now to challenge 
for the first time the accuracy of this copy of the appli¬ 
cation, and it cannot be permitted. Had this point been 
raised below, it is probable that it would have been 
successfully met. But be that as it may, the plaintiff is 
now estopped to raise the question. 

See also, Grimes v. Cole, 133 Mo. App. 522, 113 S. W. 
685; Whitney v. Broeder, 94 Neb. 305, 143 N. W. 228; 
Donovan v. Brown, 124 F. (2d) 295; Virtue v. Creamery 
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Package Co., 227 U. S. S, 57 L. Ed. 393, 33 S. Ct. 202; 
Thomas v. Taylor, 224 U. S. 73, 56 L. Ed. 673, 32 S. 
Ct. 40. 

It cannot he contended that the District Court below takes 
judicial notice of municipal ordinances and regulations, 
I). C. v. Petti/, 37 App. D. C. 156. The regulation also was 
not pointed out to the Court. 

The refusal of the trial court to allow a new trial upon 
such circumstances is within the discretion of the trial court 
and will not be reviewed on appeal. The same contention 
was considered in the case of Holmgren v. U. S. 217, U. S. 
509, 30 S. Ct. 588, wherein the Court stated: 

It would be sufficient to say of this objection that it 
was not taken until a motion was made for a new trial, 
which motion, with the accompanying affidavits to the 
effect that the jury had read and considered the en¬ 
dorsements upon the indictment was considered and 
the motion overruled by the trial court. It has been 
frequently decided that the allowance or refusal of a 
new trial rests in the sound discretion of the trial court 
and its action in that respect cannot be made the basis 
of review bv writ of error to this court. 

V 

(b) It. would be sufficient answer to the contention made 
by appellants to the hand brake that no objection or request 
for modification or additional charge was made following 
the charge given the trial court. Appellants cannot now 
complain of any error. Rule 51 Federal Rules of Civil Pro¬ 
cedure. 

(c) In passing upon this question, it is to be noted that 
there was no evidence from which the trial court could have 
stated that the hand brake was incapable of stopping the 
truck within a distance of 40 feet. The appellee had no 
notice of the charge and was not called upon to disprove 
the claimed violation. The regulation now sought to be 
injected provides that brakes shall be maintained to stop 
vehicles within a certain distance (Par. (d), (3), Sec. 52, 
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traffic regulations (Appellants’ App. 68^). The matter of 
maintenance was submitted to the jury and found in favor 

of appellee. 

For any of the foregoing reasons or all of them, it is 
submitted that the argument contended for by appellants 
is without merit. 


The Court Froperly Instructed the Jury As To Speed. 
There Was No Evidence at the Trial With Respect To 
the Weight of the Loaded Truck. Any Inferences 
From the Evidence Were To Be Drawn by the Jury 
To Determine the Weight of the Truck As a Question 
of Fact, and the Weight of the Truck Could Not Be 
Decided As a Matter of Law By the Court in the Ab¬ 
sence of Any Evidence To Show Its Weight. No Con¬ 
clusive Presumption of Law or Fact Arises From the 
Failure To Produce Evidence, and the Trial Court 
Properly Instructed the Jury Favorably To Appellants 
That It Could Consider Such Failure To Produce Evi¬ 
dence To Determine the Factual Question. No Objec¬ 
tion Was Taken To the Instruction of the Trial Court 
of Which Complaint Is Now Made. 

Appellants’ contention that the trial court should have 
instructed the jury that the appellee violated a regulation 
as to speed for vehicles having a gross weight in excess 
of 28,000 pounds is founded on an assumption of fact not 
based upon any evidence in the case. 

The record is silent as to any evidence with respect to 
the gross weight of the truck, and appellants do not state or 
point to any evidence in the record which would permit the 
trial court to state the gross weight of the truck as a matter 
of law. None of the witnesses could state the weight of the 
truck with the load carried, and the record does not show 
any evidence that the gross weight of the truck exceeded 
35,000 pounds. Under the evidence, the weight of the truck 
was at best a question of fact for the jury. 
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The trial court in his charge to the jury granted an in¬ 
struction on the weight of the truck favorable to appellants 
(Appellants’ App. 55). The Court not only instructed the 
jury that it was for them to determine the gross weight of 
the truck from the evidence, but that “they were entitled to 
take into consideration not only the affirmative testimony 
you had but the failure of the defendants to produce their 
papers and show to you the exact weight of the goods which 
they had at that time.” 

It is submitted that the failure to produce evidence ex¬ 
clusively within the control of a party does not compel an 
unfavorable inference which amounts to proof of the fact. 
It merely authorizes a jury or court to infer that the evi¬ 
dence if adduced would be unfavorable to the party in pos¬ 
session of the evidence. 

Jones on Evidence, 4th Ed., Vol. 1, Par. 21, P. 53: 

It is for the jury to determine under proper circum¬ 
stances the inferences which are to be drawn from the 
failure of a party to produce evidence which is access¬ 
ible to him or under his control. 

Par. 22: And, notwithstanding the favor with which 
the courts regard the presumption and the uniformity 
with which it is enforced, sometimes in strong words, 
it is clearlv not conclusive: nor has it anv effect as a 

• 7 * 

substitute for substantive proof of any fact essential to 
the case of a party invoking it; he must establish his 
case, prim a facie, at least, in any event. 

20 Am. Jur., Par 193, P. 195: 

It may be fairly implied from the cases that the pre¬ 
sumption or inferences arising from the failure of a 
party to produce available witnesses or evidence or to 
testify does not amount to substantive proof and can¬ 
not take the place of proof of a fact necessary to the 
other party’s case. Thus the failure to produce books 
and papers which have been called for does not raise 
the inference that, if produced, they would establish 
the facts which it is alleged they would prove. The 
only inference that may be drawn is that the testimony, 
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if given would not have been favorable to the party who 
did not produce the evidence. Evidence of such con¬ 
duct is persuasive rather than probative and cannot 
be invoked as substantive proof of any facts essential to 
the case of the opponent. 

See also, Eldrldgc v. Hawley, 115 Mass. 410, Ann. 
70, A. L. R. 1326. 

It is to be noted that the appellants made no effort to 
require the appellee to produce any records to show the 
weight of the truck and they did not use any of the 
processes of the lower court to require the records of the 
company to be produced. Appellants cannot be heard to 
complain of the refusal of the trial court to instruct as a 
matter of law on a fact not established by proof which in the 
first instance may have been obtained by proper efforts 
made by them to obtain the evidence. It is contended that 
there was no basis for the Court to charge the jury as a 
matter of law as to the weight of the truck, and it is to be 
noted that appellants failed to complain of the charge of 
the trial court and they cannot assign the charge as error. 
Rule 51, F. R. C. P. 
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V. 

(a) The Appellants In Their Complaints Relied Upon Spe¬ 
cific Acts of Negligence and Undertook at the Trial To 
Show How the Accident Took Place and To Prove Neg¬ 
ligence on the Part of Appellee’s Driver In the Opera¬ 
tion of the Truck. Under Such Circumstances, the 
Doctrine of Res Ipsa Loquitor Is Inapplicable. 

(b) Assuming That This Might Be a Case for the Appli¬ 
cation of the Doctrine, the Appellants Had All the 
Benefits To Which the Theory Would Have Entitled 
Them. Appellee Was Called Upon To Explain How 
the Accident Occurred, and To Show Freedom From 
Negligence and To Show the Exercise of Reasonable 
Care In the Operation and Maintenance of the Truck. 
The Case Was Submitted To the Jury for It To De¬ 
termine If Any Negligence Existed on the Part of Ap¬ 
pellee Which Was the Cause of the Accident. 

(c) Res Ipsa loquitor Does Not Compel a Presumption of 
Negligence, but From the Happening of the Act Per¬ 
mits an Inference of Negligence To Be Drawn From 
Which the Jury May Find Negligence To Exist. 

(a) Under the settled principles of law applicable in 
this jurisdiction, the doctrine of res ipsa loquitor is inap¬ 
plicable in this case. Both of appellants in their complaints 
pleaded and relied upon specific acts of negligence (Appel¬ 
lants’ App. 3, 11). On all the evidence, the appellants un¬ 
dertook to establish that the appellee was negligent in that 
the truck was driven at an excessive rate of speed; that it 
failed to maintain its brakes in proper condition, and that 
appellee’s driver failed to exercise due care when he knew 
that the brakes would not hold. Appellants further under¬ 
took by proof to establish how the accident occurred. Under 
such circumstances the doctrine of res ipsa loquitor is in¬ 
applicable. 

As stated in Pistorio v. Washington R. & E. Co., 46 App. 
D. C. 479: 
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Where the plaintiff assumes to allege the facts con¬ 
stituting negligence, he is bound to prove them, and no 
inference of negligence arises from the happening of 
the accident. “It is sufficient for him to charge in gen¬ 
eral terms that he was injured while being carried as a 
passenger, as the result of negligence of the carrier. 
Hut when the plaintiff chooses to allege in his petition 
the specific acts of negligence of which he complains, 
he assumes the burden of proving them, and as in other 
cases, he must recover, if at all, upon the negligence 
pleaded (citing cases). The same rule applies where 
negligence is alleged in general terms, but the plaintiff 
voluntarily assumes the burden of proving it.’’ 

To the same effect, see King v. Davis, 54 App. 1). C. 
239, 296 Fed. 986; Moore v. Claggett, 48 App. D. C. 
410. 

(b) The appellee in its case offered proof to show how 
the accident occurred; offered evidence to show that it 
had used reasonable care in the operation and maintenance 
of the truck; that it had had a reasonable inspection made 
by competent mechanics; and that the brakes failed with¬ 
out notice of any kind to appellee. It is urged that even 
if it is to be assumed that the doctrine of res ipsa loquitor 
should apply, the sole effect of the application of the doc¬ 
trine would be to call the appellee to produce the same evi¬ 
dence as adduced by it to show freedom from negligence 
and the exercise of due care. The issues were submitted to 
the jury for it to determine if any negligence existed. 
Therefore even if the case was treated by the trial court 
as a res ipsa loquitor case in name, the effect would have 
been no different and the appellants obtained all the bene¬ 
fits of the application of the doctrine. 

(c) Further assuming without conceding that the case 
could have been treated as a res ipsa loquitor case, no pre¬ 
sumption of negligence would have arisen, and the appel¬ 
lants would not have been entitled to such an instruction. 
The application of the doctrine of res ipsa loquitor does not 
raise a presumption of negligence in favor of a plaintiff,' 
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but the proof of the happening of an accident raises an in¬ 
ference of negligence sufficient to call upon the appellee to 
offer proof to show freedom from negligence and to explain 
how the accident occurred. The extent of the presumption 
or inference is described in Pistorio v. Washington R. (0 
E. Co., supra. 


The rule in this jurisdiction as settled from a full view 
of the authorities in the Sullivan Case has been con¬ 
clusively sustained in the recent case of Sweeney v. 
Erving, 228 U. S. 233, 37 L. ed. 815, 33 Sup. Ct. Hep. 
41b, appealed from this court. The court, speaking 
through Justice Pitney said: “In our opinion res ipsa 
loquitor means the facts of the occurrence warrant the 
inference of negligence, not that they compel such an in¬ 
ference: that tiiev furnish circumstantial evidence of 


negligence where direct evidence of it may be lacking; 
but it is evidence to be weighed, not necessarily to be 
accepted as sufficient; that they call for explanation or 
rebuttal, not necessarily that they require it; that they 
make a case to be decided by the jury, not that they 
forestall the verdict. Res ipsa loquitor, where it ap¬ 
plies does not convert the defendant’s general issue 
into an affirmative defense. When all the evidence is 


iii, the question for the jury is whether the preponder¬ 
ance is with the plaintiff. 


Stewart v. Carpet Co., 138 X. Car. 60, 50 S. E. 562, 
cited with approval in Sweat eg v. Erring, supra, states 
the rule as follows: 


The rule of res ipsa loquitor does not relieve the plain¬ 
tiff of the burden of showing negligence, nor does it 
raise any presumption in his favor. Whether the defen¬ 
dant introduces evidence or not, the plaintiff in this 
case will not be entitled to a verdict unless he satisfies 
the jury by a preponderance of the evidence that his 
injuries were caused by a defect in the elevator, at¬ 
tributable to the defendant’s negligence. 


Appellee submits without extensive argument that res 
ipsa loquitor is inapplicable because of the mere happen¬ 
ing of a rear-end collision between two vehicles, Handler v. 
Coffey, 278 Mass. 339, 179, N. E. 801. However, it is con- 
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tended that even if the doctrine applied the appellants ljiave 
not been deprived of any benefit that the doctrine wtauld 
bestow upon them and therefore it is unnecessary to deter¬ 
mine if the doctrine is applicable. It is further urged jhat 
appellants made no complaint to the part of the charge com¬ 
plained of at this time. Rule 51, F. R. C. P. 

In passing, it is to be noted that appellants frankly con¬ 
cede that the verdict of the jury was the only one that cculd 
be properly rendered on the evidence in the absence of a 
presumption of negligence in their favor (Appellants’ 
brief, 34). It follows that by appellants own admission, if 
they were not entitled to such a presumption, there can be 
no complaint with the verdict. 

I 

VI. 

Appellants’ Contention With Regard To the Failure of ihe 
Trial Court To Charge the Appellee With Being Neg¬ 
ligent Per Se Because of an Alleged Functional Inca¬ 
pacity of the Hand Brake Is Without Merit on This 
Appeal and Is an Injection of New Matter Not Raised 
or Contended for During the Trial. Appellants’ Coun¬ 
sel Had Requested the Trial Court Not To Charge A s 
a Matter of Law That the Hand Brake Did Not Com¬ 
ply With the Traffic Regulations, and Their Counsel 
Informed the Trial Court That the Only Question As 
To Brakes Was One of Maintenance. The Regulation 
Now Relied Upon Was Not Relied Upon By Appellants 
During the Trial and No Objection or Question Was 
Raised at the Trial To the Instruction Given By the 
Court. 

I 

For purpose of orderly reply to appellants’ brief, ap¬ 
pellee has arranged the points of its argument to follow tile 
numerical sequence of appellants’ brief. Appellants’ point 
VI of their argument is the same as advanced in their Point 
III and appellee submits its argument as embraced in Poirj 
III of its brief as its response, except as hereafter ind( 
cated, to Point VI of appellants’ brief. 
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Appellants in tlieir brief (P. 40) recognize their incon¬ 
gruous position of having agreed at the trial with the 
charge of the court as to the law applicable to the question 
of negligence as to brakes, and their position on appeal to 
contend that the court erred in its charge, notwithstanding 
that counsels for appellants consented in open court to the 
charge. 

Appellants seek to avoid the legal consequences of then- 
expression of agreement to the charge by maintaining that 
a difference in meaning was entertained by the trial justice 
and “some of counsel” for appellants in respect to the 
expression “maintained to operate as the regulation pro¬ 
vided.” The answer to this explanation is that counsel for 
appellants could have quickly cleared up the alleged mis¬ 
understanding by stating to the Court their understanding 
of the law applicable, and requesting that the misunder¬ 
standing be corrected. Any misunderstanding could have 
been thus cured as a matter of simple court room procedure. 
In the absence of any suggestion to the Court, the ap¬ 
pellants cannot avail themselves of the claimed error on 
appeal. See Rule 51, F. R. C. P. 

One of the trial attorneys represented two of the original 
plaintiffs and the other trial attorney represented the third 
plaintiff (Appellants’ App. 4, 7, 11). The agreement to the 
charge of the court in respect to brakes was conceded to by 
all of the attorneys who represented all of the original plain¬ 
tiffs (Appellants’ App. 56). 

It is apparent that the Court and appellants were in 
accord at the time of the trial as to the issue of possible 
negligence as to brakes, and in the absence of any comment 
or suggestion by able and experienced counsels to any mis¬ 
understanding or disagreement to the charge of the court 
as to appellee’s duty of care as to brakes, the appellants 
cannot be heard now to complain. See, Spring Co. v. Ed¬ 
gar , 99 U. S. 645, 25 Fed. 487. 
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VII. 

The Sudden Emergency Doctrine As Stated By the Trial 
Court Was Properly Given and Was Favorable To Ap¬ 
pellants. Under the Testimony, the Appellee’s Driver 
Ead Been Faced With a Sudden Emergency Which 
Arose From the Failure of the Brakes To Operate, and 
the Statement of Law Applicable Was Correct. No Ob¬ 
jection Was Made at the Time of the Charge To the 
Instruction To Which Complaint Is Now Made. 

The appellee has heretofore discussed the evidence per¬ 
taining to brakes and to speed and submits without repe¬ 
tition that the issues as to negligence, if any, were factual 
and properly submitted to the jury. Appellee has dis¬ 
cussed the fallacy of appellants’ contention that the court 
should have instructed the jury that there was a presump¬ 
tion of negligence. 

The trial court submitted to the jury the question 
whether appellee was negligent as to brakes or speed, and 
instructed the jury that the doctrine of sudden emergency 
did not apply if negligence was shown prior to the emer¬ 
gency. The charge was correct and favorable to appellants 
in every respect. The appellants in their brief have mainly 
pitched their appeal upon the contention that the hand 
brake of the truck as a matter of law failed to stop the 
truck within the distance provided for by the traffic regu¬ 
lation referred to by appellants. The contention is with¬ 
out merit for the following reasons: 

1. The provision of the traffic regulation which appel¬ 
lants claim the appellee violated as a matter of law was 
not at any time offered into evidence or called to the atten¬ 
tion of the trial court and was not in any manner during 
the trial made the basis for a claim of negligence. 

2. Appellants’ counsel conceded that the jury question to 
be determined as to brakes was one of maintenance, and not 
functional failure to comply with the offered traffic regu- 
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lation. The appellants not only conceded the correctness 
of the court’s charge, but they made no objection to the 
charge of the court as to brakes or to any other part of the 
charge as required by Rule 51 of the F. R. C. P. 

3. There was no evidence for the court to hold that the 
hand brake was inadequate as a matter of law or that it 
would not stop the truck within a certain distance. Had 
the question as to functional capacity of the hand brake 
to hold been raised prior to or during the trial the appellee 
would have been prepared to meet the issue. 

CONCLUSION. 

The appellee furnished credible testimony showing that 
it had exercised reasonable care in the operation and 
maintenance of its truck. The verdict of the jury was sup¬ 
ported by competent and substantial evidence, and there 
was no error in the rulings of the trial court. It is sub¬ 
mitted that the judgment of the lower court should be sus¬ 
tained. 

Respectfully submitted, 

Henry I. Quinn, 

Richard W. Galiher, 
Woodward Building, 

Louis Ginberg, 

1420 New York Ave., X. W., 
Washington, D. C., 

Attorneys for Appellee. 
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30 Edgar M. Campion 

• ••#•*•••• 

31 Direct Examination 

By Mr. Yeatman: 

Q. Mr. Campion, what is your full name? A. Edgar M. 
Campion. 

Q. How old are you? A. 43 years old, sir. 

Q. 43? A. Yes, sir. 

Q. Where do you now live? A. I am stationed at Fort 
Meade, Maryland, sir. 

Q. Are you married or single? A. Married, with three 
children. 

Q. Where does your family live? A. 2015 Fifteenth Street, 
Northwest. 

Q. What is your position in the Army? A. Staff Sergeant, 
sir. 

Q. How long have you been in the Army? A. I joined 
July 16,1940. 

40 Q. Tell us about yourself, how you felt, what oc¬ 
curred to you, and what, if anything, the doctor did. 
A. Well, they bandaged up my legs, gave me a couple of 
pills, strapped up my hand, and told me to come back and 
have X-rays taken. They wanted me to stay there, but I 
couldn’t. 

Q. Did you go back and have X-rays taken? A. Yes, sir; 
I did go back and have X-rays taken. 

Q. So far as you know, did they disclose any fractures? 
A. No fractures; no, sir. * 

Q. No fractures. Now, did you remain at the hospital 
or go home 2 A. I went home, sir. 
#**#•****• 

48 Q. Did you suffer any pain at all from your acci¬ 
dent? A. Yes. My shoulder and head especially. 

Q. How long did that continue? A. It continued for six 
or seven months later. 
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Q. What, if anything, did you do in connection with try¬ 
ing to alleviate your pain and suffering? A. All kinds of 
medicine and drugs and sleeping powders and sleeping pills. 

Mr. Yeatman: If the Court please, I am going to leave 
him at that point. 

The Court: I hope you do not leave him very long, 
though. You may proceed, Colonel. 

Direct Examination 
By Mr. Williams 

Q. Did you have a nurse, Sergeant? A. Yes, sir; I had 
a nurse. 

Q. What was her name ? A. Mrs. Douglas. 

Q. She lives in the same apartment with you? A. She 
lives in the same apartment with me, yes. 

Q. I mean the same apartment building. A. Yes. 

********** 

52 Q. After the accident will you state to the Court 

and the jury when you thereafter again were first 
employed, what sort of work, and whether you were able to 
perform it or not? A. After the accident Mr. Lubianski 
called me and asked me if I would help him at the church 
over in Fairfax County. 

Q. When was that? A. September, I believe, 1939. 

Q. What happened? A. We went out there and I tried 
to work, but it was kind of tough. I couldn’t stay on the 
scaffolds. 

By Mr. Quinn: 

Q. That was when? In September? A. September, 
1939. 

By Mr. Williams: 

Q. How long were you employed there at that time? A. 
I worked there about a week. 

Mr. Quinn: He dropped his voice again and I did not 
get the place where he was supposed to have worked. 
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Mr. Williams: At a church in Fairfax County, Virginia. 
The Court: Will you talk louder, please? 

By Mr. Williams: 

53 Q. After you were employed on the church in Fair¬ 
fax County what did vou do ? A. From that time on 

I didn’t work at all. 

Q. You did not work at all? A. No, sir. 

Q. Why? A. Why, I had applications in various places, 
and I wasn’t able to. I had a few days’ work with Mr. 
Lubianski but I couldn’t stand it. 

Q. You are not able to go back and do that same kind of 
work? A. I couldn’t do it; no, sir. 

Q. Will you state under what circumstances you joined 
the National Guard? A. I happened to go down with a 
friend of mine. I met a captain friend, and before I got 
away from there I was wearing a uniform. 

Q. What happened when you joined? Were you ordered 
to active duty? A. No. We went to New York. We were 
on the Canadian border for three weeks in August last 
year— 

Mr. Quinn: What about some bird was it in New York? 
He drops his voice. 

The Witness: Canadian border, New York State, during 
August. 

54 By Mr. Williams: 

Q. Have you suffered any pain? Tell us to what extent 
you suffered pain and nervousness after the accident. A. 
Well, I am still nervous. 

• **###••*• 

58 Q. You went to the Bailey tire company when? 
A. Just before—around Christmas time. 

Q. How long did you work for them? A. I worked for 
them until 1936; about a year and a half, I believe it was. 

Q. What did you make there? A. Well, it was commis¬ 
sion sales. 
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Q. Well, what did you make? A. Oh, anywheres from 
fifteen to forty dollars a week. 

Q. Did you ever make $40 a week there? A. Yes, sir. 

Q. That employment continued until 1936; is that cor¬ 
rect? A. Yes, sir. 

59 Q. Then did you resign from that? Where did you 
go? A. Interstate Construction. 

Q. Did you resign from Bailey’s? A. Yes, sir. 

Q. Did you go to workimmedately for the Interstate Con- 
structon Company? A. Yes, sir. 

Q. How long did you continue working? A. I worked 
from the time I left Bailey’s until we finished the job on 
Church Street. 

Q. Where? A. Church Street, Northwest. 

Q. In Washington? A. 1456, I believe it was. I worked 
there until November. 

By Mr. 'Williams: 

Q. What year? A. That was in 1936. 

By Mr. Quinn: 

Q. What time of the year did you leave Bailey’s? A. I 
left as soon as that job opened in February. I believe we 
started on the job on Church Street in February. 

Q. From February to November you worked on Church 
Street? A. Yes, sir. 

Q. How much did you make while you were working 
there ? A. I made five dollars a day. 

60 Q. A five-day week? A. Five days a week. 

Q. Then from November, 1936, did you work? A. 

Yes, sir. 

Q. For -whom did you work? A. I worked for Colliflower 
& Company, salesman. 

Q. Colliflower Coal Company? A. Yes, sir. 

Q. Did you go to work for them in November, 1936? How 
long after the Church Street job? A. It was right after 
the Church Street job. 

Q. Do you remember how many months? A. It was right 
afterwards. 
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Q. Did you work at Colliflower’s on a commisson or sal¬ 
ary? A. Commission. 

Q. What did you make there? A. Various amounts— 
twenty, twenty-five dollars a week. 

Q. How long did you work for them? A. About a year, 
and they closed up their electrical supply business. 

Q. What was that last? A. They closed up their elec¬ 
trical supply business at that time. 

Q. Electrical supply? A. Yes. They had electrical 

61 equipment. 

Q. Is that the James E. Colliflower Company? A. 

Yes, sir. 

Q. Then whom did you go to work for next? A. Then I 
went back to the Interstate Constructon Company. 

Q. When ? A. That was in 1938—oh, Woodside. I went 
to Woodside Park, in Maryland, at that time, in 1938. 

Q. What year was it you quit Colliflower? AVas that in 
1937? A. 1937; that’s right. 

Q. Then you went to work out there at 'Woodside? A. 
Yes. 

Q. You never went back to Interstate Construction Com¬ 
pany? A. Yes. Mr. Lubianski was superintendent on this 
job at Woodside, and I worked under him. 

Q. Did I understand you to say that while your car was 
standing at the bottom of that hill at the red light there 
was no other vehicle to the left of you? A. None whatever. 
Q. None whatever? A. No, sir. 

Q. I just want to make this clear, so there can’t 

62 possibly be any misunderstanding about it. Your 
car was parked close to the curb, as you said, your 

right wheels about a foot from the west curb—this right- 
hand curb—waiting for the traffic light to change? A. Yes. 

Q. There was no other car stopped to the left of you? 
A. No, sir. 

#*##•#•*•• 

63 Q. V T hat is the first name of Miss Douglas who is 
supposed to have nursed you? A. Mrs. Paul Doug¬ 
las. 


7 


Q. Mrs. Paul Douglas? A. That’s right. 

Q. She lived in the same apartment house, but not in the 
same apartment as you? A. No, sir. 

Q. Was she a trained nurse or practical nurse? A. She 
is a practical nurse. 

64 Q. How long did Mrs. Douglas nurse you? A. 
She took care of me about four or five months after 

the accident. 

Q. She cared for you for four or five months? A. Yes, 
after the accident. 

Q. Do you mean to tell the jury that you needed the at¬ 
tention of a nurse for that length of time? A. For the first 
couple of weeks she came down two or three times a day 
and saw that I took my medicine. 

Q. Were you confined to bed for that four or five months? j 
A. I was in bed most of the time. 

Q. Did you go out at all? A. Yes, I had to go out some¬ 
times. I had to go to the doctor. 

Q. Well, any day you needed medical attention you went 
to the doctor’s office? A. No, sir. 

Q. Did Dr. McLain come to your house? A. Yes, I think 
he came once or twice. 

Q. Do you know whether he came once or whether he 
came twice or whether he came at all? A. Yes, he did come. 
Q. How many times did he come? A. He came two or 
three times, I would say. 

65 Q. Are you quite sure it is two or three times? A. 
Yes. 

Q. And then after that two or three times you went to 
his office? A. That’s right, sir. 

Q. How often did you go to his office? A. Twice a week, 
sir. 

Q. For how many weeks? A. Well, I didn’t go twice 
every week, because I had to stay home. I visited him eight 
or ten times, I guess, altogether. 

Q. Fjight or ten times during that four or five months thatj 
you visited Dr. McLain in his office? A. Yes. 
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Q. But you had this nurse coming down every day to see 
that you took your medicine? A. Yes. 

Q. How old were you at the time? A. 42. 

Q. Dr. McLain prescribed the medicine, didn’t lie? A. 
Yes. 

Q. You knew enough to take the medicine, didn’t you? A. 
Well, I didn’t care for it, so I didn’t take it. 

Q. Do you mean to say that this woman had to come into 
your apartment and persuade you to take the medicine? A. 
Before I would, she had to. 

66 Q. Is that all she was employed for—her persua¬ 
sive powers? A. Not necessarily; no, sir. 

Q. Did you go any place else besides to Dr. McLain? A. 
Yes. We visited the hospital. We visited Mr. Beam in his 
hospital at Sibley and visited Mr. Duncan at Casualty. 

Q. IIow often did you go there? A. Just went once to 
each place. 

Q. How long was it after this accident that you visited 
any of the hosptals? A. I think it was ten days or two 
weeks after the accident. 

Q. It was not any earlier than that? A. I don’t think it 
was. 

Q. You are quite positive that it was at least ten days 
before you visited any of the hospitals? A. I think it was 
at least ten days or two weeks. 

Q. Did you go any place else besides those places? A. 
Might have gone for a walk; walked downtown or hack. 

Q. Did you ever go out and try to do any work? A. No, 
I didn’t. I had an application in, waiting for them to call 
me at the employment center. 

Q. The reason why you did not go to work is that they 
did not call you; is that correct? A. Because of 
what? 

67 Q. Because they did not call you. A. They did not 
call me. 

Q. Your application was in where? A. At the unemploy¬ 
ment office. 
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Q. Unemployment office where? A. On Indiana Avenue. 
Q. Didn’t you state a moment ago that you were waiting 
for employment from this Interstate Construction Com¬ 
pany? A. That’s right. 

Q. And you had an application also in the unemployment 
place? 

« *.# * * # * # * • 

70 Q. Is it your contention that from the time of your 

injury until the time you joined the Army you were 

unable to work? A. I could have done some work, yes, but 

not the kind of work I had been in for the last six or seven 

vears. 

* 

Q. The last six or seven years your principal work was 
timekeeper? A. I did carpentry, helped with the bricks, 
and did everything else. 

Q. You did not do that with the Colliflower? A. No. 

Q. That was a salesman’s job? A. Yes. 

Q. Your work with the Bailey tire company was a sales¬ 
man’s job? A. Yes. 

Q. Your former work with the Interstate Construction 
was timekeeper and bookkeeper work? A. Timekeeper and 
foreman. 

####*###** 

72 Q. When you joined the Army in 1940 you had to 
undergo physical examination, did’t you? A. Yes. 

Q. And you passed it l A. I passed it. 

Q. And you have had some right hard work to do since, 
haven’t vou? A. Yes, sir. 

Q. You have to get up very early in the morning? A. 
Yes, sir. 

Q. Have very long hours? A. 5 to 5. 

Q. And you have gone ahead and done that work? A. 
Yes, sir. 

Q. You are a sergeant? A. Sir? 

Q. You are a sergeant? A. Yes, sir. 

Q. So that when you applied for service in the Army they 
passed you right away and you went right there and you 
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haven’t had any trouble since, have you? A. 1 have 

73 just a little nervous spell once in a while. 

#**#•###*# 

74 Recross Examnation 

By Mr. Quinn: 

Q. Just a few more questions. You were not working at 
the time of this accident? A. No, not exactly. 

Q. I want you to search your memory and tell us when 
it was, the last day, that you had worked before this acci¬ 
dent. A. I worked up to December, 1938. 

Q. And that was for whom? A. P. J. Walsh, the contrac¬ 
tor. 

Q. P. J. Walsh, the contractor? A. Yes. 

Q. You had no work from that time until February? A. 
That’s right. 

94 John Thomas Stonebumer. 

#****#**#« 

Direct Examination 

*###••#*** 

100 Q. After he finished treating you or attending 

to you did you go home? A. Yes, sir. 

Q. How did you get home? A. I went home in a taxi. 

#*##*###** 

103 Q. Did you have any of this trouble that you are 
now suffering from before the accident? A. No, sir. 
I was never sick that I can recall that kept me from work 
or anvthing else before this. 

Q. At the time of this accident were you working? A. 
Not at the time, no, sir. 

Q. During the period of time that you were in Washing¬ 
ton what kind of work have you done ? A. I have done pipe 
fitting, heating, and plumbing. 

Q. Is that your trade? A. Yes, sir. 
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104 Q. Now, since the accident have you tried to 
work? A. Yes, sir. 

Q. What work have you done or tried to do since the 
accident? A. Well, this past January I went down to Fort 
Belvoir and went to work at my trade. 

Q. How long did you work down there? A. I worked 
down there between nine and ten weeks. 

Q. And what were your wages down there ? A. My wages 
were $67 a week. 

Q. Did you have any difficulty, in performing your work, 
from these injuries? A. Yes, sir, I did. The foreman 
came around and told me that- 

Mr. Quinn: Just a minute. 

By Mr. Yeatman: 

Q. Do not say what the foreman did. How did it 

105 affect you while you were working? A. Well, in 
my work you have to do a good deal of bending and getting 
down, calking joints, and I had difficulty in doing it, and I 
done the best I could at it, because I had been out of work a 
good while, and 1 thought myself I was capable of going 
ahead. And, of course, naturally when I got to work there 
I found out 1 wasn’t as good as I thought I was. 

#•**#*#*• 

Roscoe Gordon Beam. 

********* 

Direct Examination 

********* 

And at the time of this accident you were not em¬ 
ployed? A. No, sir. 

********* 

Q. Now, from 1937 until 1939—that is, from the 
time that you were let out of the Agriculture De¬ 
partment—you did not do any work, did you? A. No, sir. 

Q. But a moment ago— A. Except, as I said, with Has¬ 
kins Clothing Store on Seventh Street. 


116 

# 
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Q. I notice that you testified here that you worked for 
Haskins Clothing sometime in 1937. One time you worked 
five weeks— A. 1938. 

Q. Is it 1938? A. Yes, sir; latter part of 1937-1938. 

****#*•#*# 

329 James A. Brooks was called as a witness for the 
defendant and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Quinn: 

Q. Your full name, Mr. Brooks? A. James A. 

Q. And your last name is spelled B-r-o-o-k-s? A. That’s 
right. 

Q. Where do you live? A. Richmond, Virginia. 

Q. You are the president of Brooks Transportation Com¬ 
pany? A. I am. 

•****###*• 

331 Q. What kind of truck was it that was being used 
on the day of this accident that we are inquiring 
about? A. It was a White truck. 

Q. That is known as a tractor trailer truck? A. That’s 
right. 

Q. Now, what kind of brakes was that truck equipped 
with? A. Hydraulic booster brakes. 

Q. Hydraulic booster brakes? A. Yes, sir. 

Q. Is that standard equipment for White trucks? A. I 
couldn’t say it was standard equipment for White trucks, 
because they manufacture trucks with other brakes on. 

Now, whether Wliite had standard equipment or not- 

Q. It was optional whether you had brakes of hydraulic 
booster or another type of brake? A. That is correct. 

Q. Now, do you have your headquarters at Richmond, 
Virginia, for the Brooks Transportation Company? A. 
Yes, sir. 
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Q. And at that place do yon have a maintenance and in¬ 
spection crew? A. We do. 

Q. Before the trucks go out on a trip from Rich- 

332 mond what is done? A. The trucks are thoroughly 

gone over- 

Mr. Yeatman: I object. The question is, What was done 
in this case? It is always confined to that kind of testi¬ 
mony. 

The Court: I overrule the objection. 

By Mr. Quinn: 

Q. You may answer, Mr. Brooks. A. The trucks are in¬ 
spected. They are not allowed to go out unless they are 
absolutelv in first class condition. 

V 

Q. Who is in charge of your plant down there at Rich¬ 
mond for that inspection? A. Mr. Obenschain. 

Q. Was he in charge in 1939? A. Mr. Obenschain had 
been with us for about eight vears. 

Q. How long had you used White motor trucks with the 
hydraulic booster brakes? A. Oh, we have used them for 
a number of years. 

Q. Approximately how many years before this accident 
happened? A. I would say about ten or twelve years. 

Q. Had you ever had any of those brakes go bad on you— 
suddenly go bad on you? 

Mr. Yeatman: I object. I do not think it is competent. 
The Court: Sir? 

Mr. Yeatman: I object. It has nothing to do with 

333 this case. 

The Court: I think that all goes to the question of 
reasonable care. I overrule the objection. 

The Witness: I do not know’ of any instance wdiere they 
went suddenly bad. 

*#*##*•#•* 

414 Curry J. Obenschain was called as a witness for 
the defendant and, being first duly sworn, was exam¬ 
ined and testified as follow's: 
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Direct Examination 
By Mr. Quinn: 

Q. State your full name. A. Curry J. Obenschain. 

Q. How are you employed, Mr. Obenschain? A. How is 
that? 

Q. How are you employed? A. Brooks Transportation 
Company. 

Q. At what station ? A. Richmond. 

Q. How long have you been employed by the Brooks 
Transportation? A. It will be eight years in September. 

Q. What is your position there now? A. Shop superin¬ 
tendent. 

Q. And what was your position in February, 
415 1939? A. Same thing. 

Q. Were you familiar with the truck that was in¬ 
volved in the accident at New York Avenue and Florida 
Avenue on February 8, 1939? A. Yes, sir. 

Q. Speak up so everybody can hear you. About how long 
before the accident was it that the truck left Richmond? A. 
I don’t know the exact date. 

Q. Well, was it three days? Four days? A. I would say 
it was around three or four days. 

Q. Did you or anyone else inspect the truck before it 
went out? A. Yes, sir. 

Q. Who inspected it? A. I forget the man’s name that 
inspected it, but I think you have the literature on it, don’t 
you? 

Q. You forget the name of the man who inspected it? 
A. That’s right. I don’t recall just which one it was. 

Q. Do you recall whether you yourself made any inspec¬ 
tion ? A. No. 

Q. This truck was equipped with what kind of brakes? 
A. Hydraulic booster. 

Q. Are you familiar with the way those brakes operate? 
A. Yes, sir. 
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Q. And how many of the White truck did you have 

416 at that time equipped with the hydraulic booster 
brakes? A. The White trucks? 

Q. Yes. A. Four over-the-road trucks. 

Q. And how many other trucks that did not go out over 
the road? A. There were five of them. 

Q. Nine altogether? A. That’s right. 

Q. Was that standard equipment for the White trucks? 
A. Yes, sir. 

Q. The White trucks also have another kind of brake 
besides the booster? A. Optional, yes, sir. 

Q. That is, you can get them with air brakes or hydraulic 
booster? A. Yes, sir. 

Q. You were employed about six years before this acci¬ 
dent happened? A. That’s right. 

Q. Were vou shop foreman during all that time? A. 
That’s right. 

Q. What experience had you had with trucks before you 
went to work for the Brooks Transportation Company? 
A. What experience? 

417 Q. Yes. A. I had been working on trucks around j 
sixteen years. 

Q. You had worked on them around sixteen years before 
you went with the Brooks Transportation Company? A. 
Yes. 

Q. And when you went with them six years before this 
accident did you immediately take the job as supervisor? 
A. Yes, sir. 

Q. During that period of time were you using trucks with J 
these hydraulic booster brakes ? A. Yes, sir. 

Q. And the White trucks? A. Yes, sir. 

Q. Had you ever had the brakes on one of these trucks 
suddenly go dead? A. No, sir. 

Q. How do those brakes operate, Mr. Obenschain? A. 
You mean the two together? 

Q. Where there is a tractor-trailer truck like the one 
involved in this accident, how did the hydraulic booster 
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brakes operate? A. Well, the hydraulic system is only 
operated by the pressure of your foot, and the booster is 
put on there for the additional pressure to operate the shoes 
to the drum. 

Q. How many means of applying the brakes have 
418 you got on there? A. Two. 

Q. What is that? The foot brake and the hand 
brake? A. Yes. 

Q. When you apply the foot pedal to how many wheels 
does the brake apply? A. Six. 

Q. How many wheels are there on a tractor on that par¬ 
ticular truck? A. Four. 

Q. And how many on the trailer? A. Two. The trailer 
did not have hydraulic brakes on it. It had booster only. 

Q. Booster what? A. Only. 

Q. The effect would be, when you pressed on the brake 
pedal, that it would apply it on all the wheels on the trailer 
and tractor? A. That’s right. 

#«•##«*#*• 

359 Charles N. Gaskill was called as a witness for the 
defendant and, being first duly sworn, was examined 

and testified as-follows: 

Direct Examination 
By Mr. Quinn: 

Q. State your full name. A. Charles N. Gaskill. 

Q. Where do you live? A. 3 North Havelin Avenue, 
Audubon, New Jersey. 

Q. How are you employed? A. Employed by the White 
Motor Company. 

Q. At which office or plant? A. Newark, New Jersey. 

Q. How long have you been employed by the White 

360 Motor Company? A. I have been in the employ of 
the White Motor Company nineteen years. 

Q. What is your position at the White Motor Company 
at Newark? A. At the present time I am the night fore¬ 


man. 
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Q. In 1939 what was your position? A. Night foreman. 

Q. What were your duties there with reference to trucks 
that would be brought in? A. Well, my duties at the White 
Motor Company as night foreman in reference to trucks 
brought in are to inspect the trucks as they are brought in 
to see what has to be done to them. After the inspection is 
made we write up an order, having the man sign same. 

Q. Having what man sign same? A. The driver of the 
vehicle, and then in turn we take one of our men from the 
floor and put him on the job to work it. 

Q. In other words, after you determine what is to be done 
you get the driver to sign and then you direct one of the 
men to do the work that is on the order? A. That is cor¬ 
rect. 

Q. On February 7, 1939, did you have occasion to inspect 
a truck of the Brooks Transportation Company? A. Yes, | 
sir. 

Q. Have you your shop papers or order there with 
361 reference to that truck? A. Yes, sir. 

Q. Would you refer to that and give us the type of 
truck that it was? A. Well, it is a model 621, as we call 
it. That is our model of the White Motor Company. 

Q. Is that what is known as the tractor-trailer truck? A. 
Yes, sir. 

Q. What kind of brakes are on that truck? A. Hy¬ 
draulic brakes. 

Q. Do you call them hydraulic booster brakes? A. Hy¬ 
draulic booster brakes. 

Q. Is that an air brake? A. No, sir. 

Q. How does it operate? A. Well, hydraulic is worked 
with fluid through a master cylinder, through the cylinders 
to the wheels. Now, the fluid is in the line at all times and 
in the master cylinder at all times, and when the pedal isj 
pressed that is what forms the pressure to the wheels. 

Q. Is that type of brake standard equipment for White 
trucks? A. Yes, sir. 
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Q. Do White trucks also have other types of brakes ? A. 
Yes, sir. 

362 Charles N. Gaskill. 
***#####** 

Direct Examination—Resumed 
By Mr. Quinn: 

Q. I think we had reached the point where you had taken 
out your shop records on this job. Before we go to the 
records and what you know about this inspection, is the 
hydraulic booster brake standard equipment on a White 
truck? A. Yes, sir. 

363 Q. At that time approximately what percentage 
of White trucks were equipped with the hydraulic 

booster brakes? 

The Court: You mean in 1939? 

Mr. Quinn: In 1939. 

The Witness: Oh, I would say 60 per cent. 

By Mr. Quinn: 

Q. How was the hydraulic booster brake operated? Ex¬ 
plain that to the jury. A. Well, a hydraulic booster brake 
—you have the hydraulic brake, which is controlled from 
your master cylinder—that can be operated without a 
booster, which is all manual control, with the pressure of 
your foot. Now, with a booster on it, it—well, I would say 
that it gives you 50 or maybe 60 per cent more pressure to 
those brakes with this booster. Where there is just a hy¬ 
draulic, you might get 700, 750, or maybe 800 pounds foot 
pressure, see; with the booster you come up to maybe 1500 
pounds pressure. 

Q. Now, on February 7, 1939, did you inspect this truck? 
A. Yes, sir. 

Q. As I understand it, when a truck is brought in you 
inspect to see what is necessary to be done, and you make 
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up a card and the man signs it, and then you assign some 
man in the shop to do that work? A. That is correct. 

Q. After the work is done is any further inspec- 

364 tion made? A. Yes, sir. 

Q. 'Who does that? A. I do. 

Q. Who did it in this case? A. I did. 

Q. Will you tell us just what inspection you made of 
this particular truck on February 7, 1939? A. This job 
here, after it has been worked on—had been worked on—1 
inspect every part that has been worked on. 

Q. No/', Before the work was done what inspection was 
made? A. Well, you check over all the brakes that the man 
comes in and asks—you know what I mean by that—com¬ 
plains of brake trouble. Naturally, that’s what you inspect, 
which I did. Now, there was no part on the brake appli¬ 
cation that actually had to have any new parts or anything 
like that applied to it. It was all adjustments to be done. 

Q. What do you mean by “adjustments”? A. Well, na¬ 
turally, you take a truck or pleasure car, or anything, with 
brakes. Naturally, the linings wear to a certain extent. 
When the linings wear to any extent, the lining goes down 
a little further. Now, to get back the man’s pedal that he 
feels he should have, you have to adjust these brakes 

365 again. 

Q. In this case what did you find and what did you 
do? A. Well, the only thing we found was adjustments. 

Q. Does that mean tightening up the brake? A. Yes. 

Mr. Yeatman: I object to that. Let him tell. 

By Mr. Quinn: 

Q. Tell us, what did it mean? A. Well, to adjust hy¬ 
draulic brakes you have to raise each individual wheel to do 
it—that is, raise them on a jack—and you adjust each indi¬ 
vidual wheel with a hydraulic brake. 

Q. And in adjusting what do you do? What did you do in 
this case? A. Well, the front wheel—you have cams to ad¬ 
just by on the front—that is, the front brakes on the front 
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of the job. The rear wheels on the tractor you adjust by 
lever. 

By the Court: 

Q. By what? A. Levers. 

By Mr. Quinn: 

Q. Levers? A. Yes; and also on the tractor you adjust 
bv levers. 

Q. Now, did you make out tbe card showing what had to 
be done after you made the inspection? A. Oh, yes. 

Q. Have you that card there? A. Yes (producing 

366 a document). 

Q. Is this the card here (indicating)? A. No. 
This is the order number from Brooks’ Terminal in 
Newark. 

Q. That is the order number? A. Yes. Now, I have to 
have that order number before I can work on any one of 
their trucks. 

Q. Who wrote that on there? A. Their terminal man 
writes that. 

Q. Where is the card that you made out? A. This card 
here (indicating). 

Q. The stiff card. Is that your handwriting on that card? 
A. Yes. 

Q. Whose signature is this down here in this corner 
(indicating)? A. Mine. 

Q. No; above there. A. That is the driver that drives 
the equipment that comes in, see. 

Q. And the name underneath, C. Gaskill, is yours? A. 
That’s right. 

Q. And you wrote that? A. Yes. You’ve got to have 
these here as they come in. They’ve got to be signed by 
the driver. 

367 Mr. Quinn: I offer this in evidence. 

Mr. Yeatman: No objection. I would like to see 
the other data that he had there and that he is talking 
about. 



21 


By Mr. Quinn: 


Q. I show you this paper, which has printed at the top, 
“Shop Labor Ticket,” having on one the name “F. Fezer” 
is that it? A. Fezer. 

Q. Is that his signature or is that just written in? A. 
No; he writes. 

Q. He writes that in? A. Yes. 

Q. Now, on the second one attached, also a shop labor 
ticket, there appears the signature of your name, “C. Gas- 
kill, Date, 2-7.” A. On our clock we run this clock on 
tenths of hours. Now, if we start in at 5 o’clock on the 7th, 
our labor tickets, our time is cleared through on it until 7, 
as far as our pay roll is concerned, but you can see where 
our clock has changed to 8, see. 

Q. So this job came in on the 7th. You were night fore¬ 
man? A. Well, our pay starts on the 7th. What I mean 
by that, say we start 5 o’clock at night and our pay is 
sqfcrted on the 7th. Naturally, our time goes through for 
the 7th, until 8 o'clock next morning. 

368 Q. You went to work at 5 o’clock on the after¬ 

noon of the 7th? A. That’s right. 

Q. And this job came in on the 7th after you had gone on 
duty as foreman? A. Well, it actually came in on the 8th. 

Q. How do you account for that? A. Well, I go in at 5 
o’clock on the 7tli. Now, our time clock changes at mid¬ 
night, see, to the 8th. 

Q. I see. A. See what I mean? The job came in and 
started to work on what we call 3:2S in the morning. 

Q. 3:28 in the morning of the 8th? A. That’s right. 

Q. What is the other stamp? A. That’s when the man 
clocked off the job—5:28. 

Q. That is two hours’ work, is it? A. Yes. 


By Mr. Stern: 

Q. What was that? A. What we call 5:28 on our clock. 
Mr. Quinn: We offer this in evidence, too. 
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By Mr. Yeatman: 

Q. You mean that the job started at 3:28 and ended 

369 at 5:28 a.m.? A. 3:28. I would say that is about 
approximately—say about fourteen minutes or 

something like that after 3 o’clock. 

Q. That is approximately the time you started? A. 
Yes. 

Q. And 5:28 is approximately the time- A. That is 

actually the time we started. 1 am trying to get the 28- 
minute part. It is not 28 minutes past. 

Q. What does the 28 mean? A. That is the way our 
clock is set. 

Q. What time was it started, if you know? A. About 
fourteen minutes past. 

Q. 3:14 a.m.? A. That’s right. 

Q. And about what time was it when the work was fin¬ 
ished? A. 5:14. 

• *»«•••#*« 

Mr. Quinn: This Exhibit No. 3, ladies and gentle- 

370 men, is the customer’s service job card. It shows: 
Newark Branch, Brooks Transportation, the make of 

the truck was White. The serial number is 621, and then 
176,810. Mileage, 6,672. Customer’s telephone is given 
there. Adjust and regularize tractor and trailer brakes. 
Reset all brake rods and linkage. 

The Court: All brake rods and what? 

Mr. Quinn: Reset all brake rods and linkage. 

The order number is given, 9677. It is signed by the 
driver and signed by Mr. Gaskill, the witness, who was the 
foreman. Then the words “Shop Labor Ticket.” It shows 
the name of the man who did the work, F. Fezer, and the 
time stamp that the witness referred to, and then this (indi¬ 
cating) is Mr. Gaskill’s signature again. 

By Mr. Quinn: 

Q. What does “stop time” mean? A. That’s when the 
man got through with the job. 
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Q. In blue pencil you have ‘‘Time, 22:80”—it looks like 
22:80 to me—and then “Start, 22:40.” A. That’s the way 
I make out my time. 

Q. What does that mean? A. Four-tenths of an hour, 
checking the car in, to find out what work was to be done 
on it, and testing the car out after it has been repaired to 
see that everything is O.K. 

Q. I notice under that 22:40 and 22:80, hours. A. That 
is four-tenths of an hour. That is from our account- 

371 ing department. 

Q. Then this second ticket that your name appears 
on covers the time spent on inspection? A. That is correct. 

Q. This ticket here with the stamp on it indicates the 
time that Feasor spent in doing the work? A. That is cor- I 
rect. 

Q. And under “hours” you have 2. A. Two hours. 

Q. This first ticket with the stamp indicates the time the 
work started and when he finished, and underneath here is 
“2 hours.” Mr. Gaskill’s ticket shows four-tenths of an 
hour he spent on inspection. 

Now, Mr. Gaskill, is there anything about the condition of 
the brakes of that truck, from your inspection either before 
or after the work was done, that indicated that it was dan¬ 
gerous to operate on the road? A. No, sir. 

Q. Or that it was likely to break or the brakes give way? 
A. No, sir. 

**•••**••• 

372 By Mr. Quinn: 

Q. In this case there was nothing from your inspection 
to indicate any danger of breakage or failure of any kind? 
A. No, sir. 

Q. Did you see the truck after the accident, Mr. Gaskill? 
A. No, sir. 

Q. You have not seen it since. 

Mr. Quinn: Cross-examine. 

• ••••••••• 
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430 Francis Fezer was called as a witness for the de¬ 
fendant and, being first duly sworn, was examined 

431 and testified as follows: 

Direct Examination 
By Mr. Quinn: 

Q. Mr. Fezer, what is your full name ? A. Francis Fezer. 
Q. You have got to speak loudly so these gentlemen can 
hear vou. A. Francis Fezer. 

Q. How are you employed? A. Mechanic at the White 
Motor Company. 

Q. How long have you been employd by the White Motor 
Company? A. Five years. 

Q. Before 1939 you had been employed there approxi¬ 
mately three years? A. That’s right. 

Q. In February of 1939 did you have occasion to do some 
work on the truck of the Brooks Transportation Company? 
A. I did. 

Q. I show you a paper marked “Defendant’s Exhibit No. 
2.” That has the name F. Fezer at the top. Is that your 
signature? A. That’s right. 

Q. Did you write that? A. That’s right. 

Q. That is what is known as a shop labor ticket, 

432 isn’t it? A. Shop labor ticket. 

Q. Did you do the work shown on this defendant’s 
Exhibit No. 3, the shop card (handing a document to the 
witness) ? A. I did. 

Q. Did vou do all the v’ork that is called for there—to 
adjust and equalize the tractor and trailer brakes? A. I 
did. 

Q. And to reset all link rods and linkage? A. That’s 
right. 

Q. Have you had occasion to w’ork on many of the White 
motor trucks, during the course of your employment up 
there, similar to this truck? A. Oh, yes, I have. 

Q. What kind of brakes did this truck have on? A. It 
had booster hydraulics. 
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Q. Have you seen that type of brake on many other 
White motor trucks ? A. Oh, yes, I have. 

Q. And on trucks of other makes, too ? A. Yes, I have. 

Q. Is that a standard equipment of White motor trucks? 
A. It is. It is optional. 

Q. When you did the work on this truck here at 

433 whose direction did you do it? A. My foreman. 

Q. Mr. Gaskill ? A. Mr. Gaskill. 

Q. What did he do before you started to work:’ A. Why, 
he gave it a checking over. 

Q. He did what? A. He checked the truck over for work 
to be done on it. 

Q. And he assigned the work over to you after he made 
the inspection? A. He did. 

Q. Did you find anything wrong with that truck, with the 
brakes, outside of the matter of adjustment of the brakes? 
A. That’s all I found—just natural wear of brake lining. 

0. Was there anything about the appearance of the 
brakes or any portion of the mechanism to indicate that it 
was dangerous for that truck to be operated on the high¬ 
way? A. No. sir. 

Q. After you finished the work what was done ? A. I re¬ 
checked the work myself to see that I didn’t make a mis¬ 
take, and then I turned it over to Mr. Gaskill. 

Q. Mr. Gaskill? A. Mr. Gaskill, that’s right. 

Q. What did he do then? A. He takes the truck 

434 out on the road and tries the brakes. 

Q. He takes the truck out on the road and tries the 
brakes? A. Inspects my work. 

Q. Did he do it on this occasion? A. He did, sir. 

Q. Do you recall about what time of the night or morning 
you did this work? A. I clocked in at about a quarter 
after 3. 

Q. You clocked in? A. Yes. I punched my table at about 
a quarter after 3. 

0. That means vou came on to work? A. That’s the time 

V • 

I started. 




Q. Was that the first job you had that evening or morn¬ 
ing? A. Oh, no. I worked several jobs. 

Q. How much time did you spend on this job? A. I can’t 
tell you offhand. 

Q. I show you this ticket that you signed. Will this re¬ 
fresh your recollection (handing a document to the wit¬ 
ness) * A. 3:28 to 5—about a quarter after—about two 
hours. 

Q. It shows two hours marked on there? A. Yes. 

Q. And then there is a stamp of the time you start 

435 and the time you are supposed to finish? A. Yes. 

Mr. Quinn: Cross-examine. 

Cross Examination 
By Mr. Yeatman: 

Q. You were not sleepy during that period of time, were 
you, Mr. Fezer, 3:30 in the morning? A. Sir? 

Q. Were you sleepy during that time? A. I work at 
night. That’s my job. I sleep during the day. 

Q. Had you worked on that truck before? A. On that 
truck? 

Q. Yes, or do you know? A. I couldn’t tell you if I 
worked on that particular truck before. 

Q. Well, they had a lot of trouble with those booster 
brakes, didn’t they? A. I couldn’t tell you that, sir. 

Q. You did a lot of work on those booster brakes there? 
A. On that particular truck I only done two hours’ worth 
of work there. 

Q. You do not remember whether you worked on this 
particular truck before that time or not? A. No, sir, I do 
not. 

Q. You say the equipment was optional. You mean 

436 optional as to the booster or the air brake? A. When 
a person buys a truck they can have either, booster 

air brake or hydraulic. 

Q. Which is the best brake? A. They are both good 
brakes. 
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Q. Which is the best? A. They are both very good 
brakes. It is just a matter of opinion. 

Q. Would you say that the air brakes are not any better 
than the booster brakes? A. I wouldn’t say they are any 
better. I say they are both very good brakes. They are. 

Q. Do you know whether or not this truck was loaded ai; 
the time? A. Loaded? 

Q. Yes. A. That’s something I couldn’t answer. ^ 
couldn’t answer, because I don’t know. | 

Q. If it was, it was sealed up? A. The truck was sealed 
up when it caine in. 

*#**•*##•• 

447 Gustave V. Sandin was called as a witness for the 
defendant and, being first duly sworn, was examined 

and testified as follows: 

Direct Examination 
By Mr. Quinn: 

Q. What is your full name? A. Gustave V. Sandin. 

Q. How are you employed, Mr. Sandin? A. I am service 
manager of the White Motor Company factory 

448 branch here in Washington. 

Q. Where is that branch located? A. Well, it 
moved about a year ago. It is at 1120 First Street, North¬ 
east, now. 

Q. Were you branch manager in February, 1939? A. 
Service manager. 

Q. Service manager? A. Yes. 

Q. On February 8, 1939, did you have occasion to go to 
New York Avenue and Florida Avenue on a call concerning 
an accident there? A. Well, one of my crew went after it. 
I personally did not, sir. 

Q. You did not go yourself? A. No, sir. 

Q. Did one of your crew tow a truck into your place? 
A. Yes, sir. 

Q. What sort of a truck was that? A. It was a tractor- 
trailer of Brooks Transfer Company. 
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Q. Was it a White truck? A. White truck, yes, sir. 

Q. Did you examine that truck, Mr. Sandin? A. Yes, I 
did, sir. 

Q.Could you determine what caused the brakes to fail? 
A. No, sir. At the time I inspected it, it had been 
449 damaged through collision and fire, so that the entire 
brake system was out of order—for those two rea¬ 
sons—and nothing else could be seen about it. 

Q. What kind of brakes was that particular truck 
equipped with ? A. Known as hydraulic brake with power 
from vacuum booster. 

Q. Is that standard equipment for a White truck? A. 
Yes, sir, standard equipment. 

Q. How long has the White Motor Company been equip¬ 
ping its trucks with hydraulic vacuum booster brakes ? A. 
Approximately 1927. 

Q. Do you know how long the White Company has been 
manufacturing trucks? A. Since about 1902. 

Q. Are you familiar with other trucks made by other com¬ 
panies? A. Yes, sir. 

Q. Are any of the other trucks equipped with the hy¬ 
draulic vacuum brakes? A. Yes, sir. 

Mr. Quinn: Cross-examine. 

Mr. Yeatman: No questions. 
#«**##*#*# 

338 W. J. Webb was called as a witness for the defen¬ 
dant and, being first duly sworn, was examined and 

testified as follows: 

Direct Examination 
By Mr. Quinn: 

Q. Mr. Webb, you are a member of the Metropolitan Po¬ 
lice force? A. Iam. 

339 Q. How long have you been on the force? A. 
About ten vears. 

Q. Do you have any special assignment? A. I do now. 
Q. Did you have a special assignment in February, 1939? 
A. I did. I was a radio patrolman in a radio car. 
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Q. Did you have occasion to go to the scene of an acci¬ 
dent at New York Avenue and Florida Avenue on the even¬ 
ing of February 8, 1939? A. I did. 

Q. Did you make an investigation and make a note of any 
marks on the street, and so on? A. I did. 

Q. 1 ask you if you found any marks on what I call the 
west curb of New York Avenue, meaning this curb here 
(indicating), coming down the incline. 

Mr. Yeatman: I object, if the Court please. Everybody 
knows that is a heavily traveled highway. 

Mr. Quinn: I can only take it one step at a time. I car 
connect it up. 

The Court: I overrule the objection. 

Mr. Yeatman: Very well, if you are going to connect it 
up. 

The Witness: I did. 

By Mr. Quinn: 

Q. And about how far back from this stop light 

340 was it that you noticed the marks? A. I would say 
around 50 feet. 

Q. Around 50 feet? A. That’s right. 

Q. Did they continue down the curb line? 

Mr. Yeatman: I object to that. Let him testify what he 
found. 

The Court: Yes. Let him testify. 

A. Those curb marks where it was scraped was about 50 
feet back from the intersection of Florida Avenue, and they 
extended back, I would say, from where they started, 50 
feet back of the intersection to another 40 or 50 feet where; 
that curb was scraped, which made, from the corner to 
where the accident started, approximately 100 feet. 
*####*#*** 
By Mr. Quinn: 

Q. Now, Mr. Webb, did you also make an inspec- 

341 tion of the wheels of the truck? A. I did. 
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Q. Did you find any marks on the right wheels—that is, 
the wheels on the right side of the truck ! A. On the right 
front wheel, I did. 

Q. And what did you find? A. It looked like—well, it was 
white. In other words, it had been scraped, and to me it 
appeared that the scraping on the curb had been caused by 
the right rim of the truck. 

Mr. Yeatman: I object to what it appeared to him. 

The Court: Yes. I do not think he may give his conclu¬ 
sion about it. He may say what he saw. 

By Mr. Quinn: 

Q. Did you examine the marking on that rim? A. Well, 

it was rough—in other words, as if it had been struck with 

an emerv wheel all the wav around. 

* * 

Q. All the way around? A. All the way around the rim 
of that tire or wheel. 

Mr. Quinn: Cross-examine. 

# *###***** 
TRAFFIC REGULATIONS. 

325 I also wish to offer in evidence a section of the mu¬ 
nicipal regulations or traffic regulations that are 

pleaded in the complaint. 

I am reading now, ladies and gentlemen, from a certified 
copy of paragraph (a), Section 52, Article VII, of the Traf¬ 
fic and Motor Vehicle Regulations of the District of Colum¬ 
bia in effect at the time of this accident: 

“Every motor vehicle (other than a motorcycle) when 
operated upon a highway, shall be equipped with 

326 brakes adequate to control the movement of, and to 
stop and to hold, such vehicle, including two separate 

means of applying the brakes, each of which means shall be 
effective to apply the brakes to at least two wheels. If these 
two separate means of applying the brakes are connected 
in any way, they shall be so constructed that failure of any 
one part of the operating mechanism shall not leave the 
motor vehicle without brakes on at least two wheels.” 
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That concludes our case in chief, if the Court please. 

Mr. Williams. I assume, your Honor, that the stipulation 
with regard to the doctor’s bills and the X-ray bill with re¬ 
gard to Mr. Campion is in evidence? 

The Court: Very well. 

Mr. Yeatman: I would like to read the regulation about 
the speed in evidence, if your Honor please. May I borrow 
it from your Honor? 

Mr. Quinn: I object to that. He did not plead that at 
all. 

The Court: I will overrule the objection. He may amend. 
That follows the other regulation you read. 

Mr. Yeatman: Yes. 

Following the regulation I just read is this regulation, 
sub-paragraph (b) of Section 22, under the heading “Re¬ 
strictions as to Speed”: 

“No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent, having 
327 due regard to the traffic, surface and width of the 
hisrhwav, and the hazard at intersections, and any 
other conditions then existing. 

“(c) The speed of any vehicle on any street, highway, or 
bridge in the District of Columbia shall not exceed 22 miles 
per hour, except as hereinafter specifically provided, or as 
mav”— 

Mr. Stern: That has been changed to 25, if your Honor 
please. 

The Court: Mr. Stern says that has been changed. 

Mr. Yeatman: 25 instead of 22. 

—“except as hereinafter specifically provided, or as may 
otherwise be indicated by official signs: Provided, however, 
That no vehicle shall be driven on any highway at a speed 
in excess of that indicated as follows for the particular dis¬ 
trict, location, or conditions: 

“1. Not to exceed 7 miles per hour”— 
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The Court: I would skip that. 

Mr. Yeatman: I will only read the part that is agreeable. 

“Not to exceed 15 miles per hour: Tractor trucks.” 

That is the part that I really want. 

Mr. Stern: There is a portion in there about 2S000 
pounds. 

Mr. Yeatman: Where is that? 

Mr. Stern: Right in the same regulation, “Not to exceed 
10 miles per hour.” 

********** 

467 Proceedings 

Mr. Quinn: The defendant rests, if the Court please. 
Mr. Yeatman: Call Mr. Walter Smith. 

The Court: May I speak to counsel for a moment at the 
bench ? 

(Counsel approached the bench and the following oc¬ 
curred:) 

The Court: How much of this section 52 did you put in ? 
You put in that first paragraph (a). 

Mr. Yeatman: It was, as I recall— 

The Court: You put in that first paragraph about the 
description. 

Mr. Yeatman: Yes. 

********** 

470 The Court: Well, now, is there any question that 
those brakes, if they were in working order, were 
not adequate? 

Mr. Yeatman: I think there is something there for the 
jury to determine as to whether or not that emergency brake 
was adequate. I think there is enough in the testimony for 
them to find that he applied the emergency brake and it did 
not hold. I would not want your Honor to charge as a 
matter of law that that was the testimony, although I am 
confident that that was the effect of it. 
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471 Tlie Court: There is a regulation which is part 
of section 52 which has certain requirements as to 
brakes: It shall be capable of stopping a car at a certain 
distance at a certain speed on a certain type of road. 

I do not understand that you make any contention with 
respect to that? 

Mr. Yeatman: Well, it is so complicated that I did not 
try to. 

The Court: I just want to get it straight. 

Mr. Quinn: I think under the testimony as it is now that 
this regulation about the equipment on this truck has no 
application whatever. 

The Court: Is there any objection to this particular 
amendment ? He wants to put that in. What is the purpose 
of offering this regulation? 

Mr. Yeatman: On the speed, one witness said he was 
going 30 miles an hour. 

The Court: What speed are you contending? 

Mr. Yeatman: 15 miles for a tractor truck of a weight 
of 28,000 pounds. This had a gross weight of 35,000 pounds. 

The Court: We have not any evidence as to the amount 
or the weight of the load. 

• ••••#•••• 



